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BEFORE: BAKER, ' SCHRODER AND M NTON, JUDGES.
BAKER, JUDGE: Bennie Bailey brings this appeal froman Cctober
8, 2002, order of the Martin Grcuit Court denying his Ky. R
Cim P. (RCr) 11.42 notion. W reverse and renmand.

The facts are these: Bailey was indicted on various
sexual abuse charges. Evidence was presented to the jury that
Bai | ey had raped and sodom zed his three children, a daughter

and two sons. On Decenber 12, 1991, a Martin County jury found

1 Thi s opinion was prepared and concurred in prior to Judge Baker’s



Bailey guilty of one count of rape in the first degree, two
counts of sexual abuse in the first degree, and two counts of
sodony in the first degree. The jury recommended a sentence of
twenty years for the rape charge, twenty years for each count of
sodony, and one year for each count of sexual abuse. On January
30, 1992, the trial court inposed the sentences recommended by
the jury and ordered the sentences to be served consecutively
for a total of sixty-two years inprisonnent.

The trial court’s judgnment was affirnmed in Appeal No.
1992- SC- 000116- MR by the Suprene Court on Novenber 19, 1992. (On
February 28, 1995, Bailey noved the Martin Crcuit Court to
vacate the order of conviction pursuant to RCr 11.42. The trial
court denied Bailey s notion on February 12, 1998, w thout
conducting an evidentiary hearing. Bailey appealed to this
Court, and we reversed and renmanded in Appeal No. 1998- CA-
000465-MR with directions to conduct an evidentiary hearing. A
heari ng was held on October 27, 2000, during which Bailey was
represented by counsel. On Septenber 10, 2002, the Martin
circuit court again denied Bailey's notion. Bailey, pro se,
suppl emented his RCr 11.42 notion. On Cctober 8, 2002, the
trial court denied his supplenented notion. This appea

foll ows.

| eaving the Court effective Decenber 17, 2003.
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Bail ey raises eight issues in his brief. Al are
predi cated on the argunent that his trial counsel’s
representation was ineffective. W need only discuss his first
assertion that his counsel was ineffective for not objecting to
W t nesses’ inproper bolstering of the victins’ testinony.

Before we anal yze the nerits of Bailey's claim we
nmust exam ne the Conmonweal th’s argunment that Bailey is
procedurally barred fromraising this issue. The Comobnweal th
contends that the Suprene Court’s decision in Haight v.

Commonweal th, Ky., 41 S.W3d 436 (2001), prohibits Bailey from

bringing an ineffective assistance of counsel claim because

i mproper bolstering of the victinms’ testinony by other w tnesses
was raised on direct appeal. The Commonwealth cites the
foll ow ng | anguage from Haight: “[I]neffective assistance of
counsel is |limted to the issues that were not and could not be
rai sed on direct appeal. An issue raised and rejected on direct
appeal may not be relitigated in these proceedi ngs by sinply
claimng that it amobunts to ineffective assistance of counsel.”
Id. at 441. The Commonweal th construes the Court’s | anguage in
Hai ght too broadly. Even though Bailey raised the issue of

i nproper bol stering of witnesses on direct review, this does not
preclude himfromcollaterally attacking his counsel for

i nef fectiveness based on the counsel’s failure to object to the

i mproper bolstering. This right of collateral attack is given
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to the novant under RCr 11.42 and is separate fromhis right of
direct appeal. Certainly, if an issue raised on direct appea
by the novant was upheld by the appellate court, it is |likely
that an ineffectiveness claimbased on the sane foundation wl|
al so be found to not rise to the |l evel needed to provide the
novant relief. However, this will not always be the case.
Thus, we reject the Cormonweal th’s argunent that Bailey is
procedurally barred frombring this issue on collateral review.
Now we turn to Bailey’' s substantive argunent. Bailey
al l eges that his counsel was ineffective for failing to object
when six different witnesses inproperly testified to the
trut hful ness of the victinms’ out-of-court statenents. To
denonstrate i neffective assistance of counsel, Bailey nust show
that his attorney was both deficient in performance and that his
attorney’s deficient performance prejudiced his defense. See

Strickland v. Washi ngton, 466 U S. 668, 104 S.C. 2052, 80

L. Ed. 2d 674 (1984). Evaluation of defense counsel's perfornance
must be "highly deferential” to the judgnent of counsel in Iight
of the circunstances at the tinme. It is easy to find fault wth
the benefit of hindsight, and courts nust thus accord counsel's
conduct "a strong presunption that [it] falls within the w de
range of reasonabl e professional assistance.” |d. at 689.

The six witnesses consisted of a Cyde Steiner, an

i nvestigator for the Departnent of Social Services, Marsha
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Castle and Lorna Cassady, two child protection workers for the
departnent, Keith Scott, a Kentucky State Police Detective, and
Dr. Daniel L. Kinzie and Dr. Stephen Croley, two child
psychiatrists. “The general rule is that opinion evidence, in
order to be adm ssible, nust not decide an ultimate issue of

fact.” Hall v. Commonweal th, Ky., 862 S.W2d 321, 322

(1993)(citation omtted). This rule holds true whether the
witness is an expert or a lay witness. “A witness’s opinion
about the truth of the testinony of another witness is not
permtted. Neither expert nor lay witnesses may testify that
another witness or a defendant is |lying or faking. That
determnation is within the exclusive province of the jury.”

Mboss v. Commonweal th, Ky., 949 S.W2d 579, 583 (1997).

Conversely, neither expert nor lay wwtness may testify that a
victimwitness is telling the truth. Thus, we need not
determ ne which witnesses were testifying as experts and which
were testifying as lay witnesses. W nust, however, exam ne the
statenments of the witnesses to determne if these statenents
anounted to inproper vouching for the truth of the victins’
t esti nony.

The issue as to whether the witnesses’ statenents were

i mproper bol stering of the victins’ testinony was brought up on



direct appeal (Appeal No. 1992-SC-000116-MR).2 Qur Suprenme Court
refused to review four of the five statenents because they had
not been properly preserved and did not constitute pal pable
error as required by RCr 10.26. The Court did declare that
Bail ey’ s counsel ‘s objection to Cassady’s statenent that the
children “were telling the truth” was a proper objection and
shoul d have been sustained. However, when the Court consi dered
“all the other simlar testinmony admtted w thout objection,” it
held the inproper statenent to be harm ess error.

We cannot perceive how our Suprene Court did not find
t he unobj ected to statenents as pal pable error. Pal pable error
is error that affects the substantial due process rights of a

defendant and results in a manifest injustice. RCr 11.42; Turpin

v. Commonwealth, Ky., 780 S.wW2d 511 (1989). After exam ning

the case as a whole, the reviewing court nust find that a
substantial possibility exists that the result of the tria

woul d have been different. Jackson v. Commonweal th, Ky.App. 717

S.W2d 511 (1986). This standard is exceedingly simlar to the

standard for neasuring prejudice under Strickland. The inquiry

under Strickland is whether there is a reasonable probability

that, but for counsel’s unprofessional errors, the result of the

proceedi ng woul d have been different. 446 U. S. at 694. As our

2 On direct appeal, Bailey set forth only five wtness statenents, not
Si X. He | ater added the social services detective's statenments in his
RCr 11.42 notion.
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exam nation bel ow denonstrates, Bailey’'s counsel conmtted
serious error by not objecting to testinony by several w tnesses
that inproperly bolstered the victinms’ testinony. Furthernore,
we are of the opinion that if this testinony had been excl uded
fromevidence that there is a reasonable probability that the
proceedi ng woul d have been different.

The inport of the bolstering testinony cannot be
underestinmated. The truth of the victins’ testinony was
affirmed by wtnesses that the jury woul d have seen as credible
lay witnesses or at even as credi ble experts. Thus, we would
have recogni zed the unobjected to statenents nmade by the
W tnesses as pal pable error. It is evident that a substantia
possibility exists that the proceedi ng woul d have been different
absent the statenents. W now turn to our analysis of this
i ssue.

We first nust exami ne the statenents of the other
W tnesses to determine if Bailey' s counsel was deficient for not
objecting to their adm ssion and if this deficiency prejudiced
Bailey' s trial. Cassady, Steiner and Castle were asked if the
victinms were “forthcomng” or “forthright” in their testinony.
The prosecution defined the words’ neaning in its exam nation of
Cassady:

Q Now, in interviewi ng Teareen and Benjamin, did they

appear to you to be forthright?
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A. Do you nean, telling the truth?

Q Yes.

Al Yes.

(Trial TR at 129-30).
Wil e the prosecution defined the word “forthright” only when
guestioni ng Cassady, we believe the jury could al so have
reasonably applied this definition to Steiner and Castle’s
answers that the victins were “forthcom ng” or “forthright.”
Thus, we are of the opinion that the statenents of Cassady,
Steiner, and Castle unequivocally vouched for the truth of the
victim

The two child psychiatrists, Kinzie and Crol ey, also
testified to the veracity of the victins’ testinony, as noted by
the Suprenme Court. Kinzie stated: “This, by all accounts, this
i s bonafide actual testinony, that seenms to ring true to ne.”
(Trial TR at 178). Croley, speaking of the youngest victins’
testinony stated that “our evaluation did not indicate that he
was fabricating information” and that “1 don't believe he was
fabricating this [testinony].” (Trial TR at 197-98). Again, we
believe that these statenents can be construed no ot her way than
as inpermssible bolstering of the victins’ testinony.

However, we do not believe that the statenents nmade by
Scott, the state police detective, anpunted to testinony

supporting the veracity of the victins’ statenents. Scott said
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that the victins’ stories “conpared pretty well” with each

ot her, and that “nothing stood out in their testinony to
indicate fal sehoods.” (Trial TR at 159). These statenents are
nor e anbi val ent than those nmade by the other five w tnesses and
do not constitute an unequi vocal endorsenent of the truthful ness
of the victins’ statenents.

Bailey’'s counsel’s failure to object to the statenents
of Steiner, Castle, Cassady, Kinzie and Croley was ineffective
inthat it fell outside the range of reasonabl e professiona
assistance. Thus, he failed to neet the first part of the
Strickland test. W nust now | ook at the second prong of the
Strickland test and determine if this deficient performance
prejudiced Bailey's trial.

There were no eyewitness to the crinmes charged nor was
any physical evidence introduced. The trial hinged upon the
credibility of the testinony of the victins and their supporting
W t nesses versus the testinony of the defendant and his
supporting w tnesses.

Thus, the credibility of the victins was of paranount
i nportance to the jury. Undoubtedly, the testinony of the
W t nesses di scussed above concerning the truthful ness of the
victinms wei ghed heavily on the m nd of the jury during
del i berations. W believe that the trial counsel’s errors were

so serious that they deprived Bailey of “a fair trial, a trial
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whose result is reliable.” Strickland, 466 US. at 687. As

such, we hold that Bailey’'s trial counsel was indeed
i neffective.

For the foregoing reason, the order of the Martin
Crcuit Court is reversed and this case is remanded for
proceedi ngs consistent with this opinion.

SCHRODER, JUDGE, CONCURS.

M NTON, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

M NTON, JUDGE, DI SSENTING | would affirmthe tria
court’s denying Bailey’'s RCr 11.42 notion. The overarching

prejudi ce anal ysis under Strickland, has failed to denonstrate

unpr of essi onal performance by trial counsel that was
constitutionally defective. On a direct appeal concluded nore
than ten years ago our Suprene Court determned that the tria
testinmony elicited fromthese witnesses did not rise to the

| evel of substantial or pal pable error applied by the Suprene
Court to these facts is any |less stringent than the standard for

finding ineffective assistance of counsel.
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