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BEFORE: EMBERTQON, CHI EF JUDGE, BUCKI NGHAM AND BARBER, JUDGES.
BUCKI NGHAM JUDGE: M chael Patrick Dier appeals froman order
of the Floyd Crcuit Court, entered Septenber 4, 2002, that
awarded his ex-wi fe, Laura Sanples, custody of the parties’
m nor daughter, Samantha. The trial court entered this order
nmodi fyi ng custody of Samantha after determning that D er and
Sanples had orally nodified a custody order, entered August 9,
1999, that had granted custody of Samantha to Dier. After

reviewi ng the record, the argunments presented by the parties



herein, and the applicable |law, we reverse the trial court’s
order of Septenber 4, 2002, and remand this matter for further
pr oceedi ngs.

During the weekend of May 10, 2002, through May 12,
2002, Sanples, her sister, and her boyfriend exercised
visitation with Samantha at a motel®. During this visit, Sanples
di scovered that Samantha s hair was infested with lice. Sanples
then contacted the offices of child protective services and
informed the on-call social worker that Samantha had been
infested with head |lice and that Dier had refused to treat her
for this condition. Sanples also told the on-call worker that
she believed Dier had recently abused Samant ha. Soci al worker
Paula Ratliff was dispatched to investigate the allegations.

On May 11, 2002, Ratliff interviewed Sanples, Dier,
and Samantha at the offices of the Departnent for Comrunity
Based Services in Paintsville, Kentucky. During these
interviews, Samantha told Ratliff that Dier had choked her and
had pi cked her up by her neck on one occasion. Samantha further
asserted that she was afraid of her father and did not want to
return to his custody. After speaking with Samant ha, Ratliff
explained to Dier that, if Samantha remained in his custody, she
woul d open a child protection case to nonitor this situation,

file a juvenile petition in the Johnson District Court, and

1 At all tinmes material and relevant to these proceedi ngs, Sanples was a

resi dent of Ohio.



i nsi st that Samantha speak with a nmental health expert to
determne if she had been enotionally or nentally abused while
in his custody.

At this point, Dier, in the presence of Ratliff,
Sanpl es, and Paintsville Police Oficer Danny Smth, asked
Samantha if she wanted to live with her nother in GChio.
Samant ha informed her father that she wished to do so.
According to testinmony from Sanples, O ficer Smth, and Ratliff,
Dier agreed to allow Samantha to |live with her nother by
inform ng Samantha to “pack your stuff and you can go.” After
this agreenent was reached, Dier returned to his residence to
obtain Samant ha’ s cl ot hes and personal bel ongi ngs.

Wil e Dier was obtaining Samant ha’ s bel ongi ngs,
Ratliff drafted a docunent that read as foll ows:

M chael Dier told his daughter Samantha Dier

to pack her bags and go live with her

not her, Laura M Sanples. M. Mchael D er

stated that his daughter, Samantha Di er

could return to Chio with her nother to live

with her at her residence.

Upon Dier’s return fromhis residence, Ratliff,
Oficer Smth, Sanples, and another Paintsville police officer
signed this docunent to nenorialize their understanding of the
agreenent reached between Dier and Sanples. Ratliff then

presented the docunent to Dier, who, after consulting with his

attorney, refused to sign it. Despite his refusal to execute



Ratliff’s handwitten docunent, Dier, who now asserts that he
bel i eved Samant ha woul d stay with Sanples only for the sunmer,
al | owed Samantha to | eave Kentucky and go to Chio wth Sanpl es?

Despite the manner in which Samantha | eft Kentucky,

Di er and Samant ha mai ntai ned tel ephone contact throughout the
sumrer. During these tel ephone conversations, D er inforned
Samant ha that she would have to return to Kentucky at the end of
t he sunmer so that she could return to school. Wen the sumrer
ended, however, Sanples, w thout making any notion to nodify the
1999 custody order, refused to return Samantha to Dier’s
custody. In response, Dier filed a Verified Mtion for

| medi at e Possession of Mnor Child and Motion to Reconsi der
Order Wthhol di ng Enforcenent of Child Support Obligation with
the Floyd Circuit Court.

After holding a two-day hearing concerning Dier’s
notions, the trial court held that Samantha would remain in her
nmother’s custody. In making this finding, the trial court
determned that Dier and Sanples had orally nodified the
original child custody agreement. Dier’s tinely filed notion to
alter, anend, or vacate the order was denied by the trial court.
Thi s appeal foll owed.

On appeal, Dier argues that the trial court erred by

failing to enforce the August 1999 custody order in the absence

2 The parties’ other child, Mchael, was not subject to this agreement and
remai ned in Dier’s custody.



of any notion by Sanples to change or nodify custody. W are
conpel l ed to agree.

In reviewing a child custody determ nation, the
standard of review is whether the factual findings of the tria

court are clearly erroneous. CR® 52.01; Reichle v. Reichle, Ky.,

719 S.W2d 442, 444 (1986). Findings of fact are clearly
erroneous if they are manifestly against the weight of the

evidence. Wlls v. Wlls, Ky., 412 S.W2d 568, 570 (1967).

Since the trial court is in the best position to evaluate the
testinmony and to wei gh the evidence, an appellate court should
not substitute its own opinion for that of the trial court.
Reichle, 719 S.W2d 442. Utimtely, a trial court's decision
regardi ng custody will not be disturbed absent an abuse of

di scretion. Cherry v. Cherry, Ky., 634 S.W2d 423, 425 (1982).

Abuse of discretion inplies that the trial court's decision is

unreasonabl e or unfair. Kuprion v. Fitzgerald, Ky., 888 S. W2d

679, 684 (1994). In reviewng the decision of the trial court,
therefore, the test is not whether the appellate court would
have decided it differently, but whether the findings of the
trial judge were clearly erroneous or that he abused his

di scretion. Cherry, 634 S.W2d 423.

3 Kentucky Rules of Civil Procedure.



Any nodification of child custody is subject to the
custody nodification statutes contained in KRS* Chapter 403. KRS
403. 340(2) states:

No notion to nodify a custody decree
shal | be made earlier than two (2)
years after its date, unless the court
permts it to be made on the basis of
affidavits that there is reason to
bel i eve that:

(a) The child s present environnent
may endanger seriously his physical,
mental, noral, or enotional health; or

(b) The custodi an appoi nted under the
prior decree has placed the child with
a de facto custodi an.

Addi tionally, KRS 403. 350 requires:

A party seeking a tenporary custody order or
nodi fication of a custody decree shal

submt together with his noving papers an
affidavit setting forth facts supporting the
requested order or nodification and shal
give notice, together with a copy of his
affidavit, to other parties to the
proceedi ng, who may file opposing
affidavits. If a court determnes that a
child is in the custody of a de facto
custodi an, the court shall make the de facto
custodian a party to the proceedi ng. The
court shall deny the notion unless it finds
t hat adequate cause for hearing the notion
is established by the affidavits, in which
case it shall set a date for hearing on an
order to show cause why the requested order
or nodification should not be granted.

4 Kentucky Revised Statutes.



In interpreting these statutes, the Kentucky Suprene
Court held that a notion to nodify a prior custody decree nust
be acconpanied by at |east one affidavit, and if the notion is
made earlier than two years after its date, it nust be

acconpanied by at least two affidavits. Petrey v Cain, Ky., 987

S.W2d 786 (1999). If the notion and supporting affidavits are
not filed, the trial court cannot exercise subject matter
jurisdiction and subsequently nodify a custody agreenent. |d.

Here, it is undisputed that Sanples never filed a
nmotion to nodify custody or any affidavits supporting any such
notion. Since Sanples filed no notion or affidavits wth the
trial court to nodify the 1999 custody order, the trial court
had no i ssues to consider concerning the custody of Samant ha
except for Dier’s notion for inmedi ate possession of his
daughter. G ven the absence of any notion to nodify custody,
the trial court effectively nodified custody of Samantha on its
own noti on.

Kent ucky | aw prohibits a trial court fromnodifying a
custody order on its own when neither the child s nother nor

father brings a notion to nodify the court’s previous custody

order. Chandler v. Chandler, Ky., 535 S.W2d 71 (1975).

Accordingly, Dier correctly asserts that the Floyd G rcuit Court
di d not possess any legal authority to transfer custody of

Samantha fromhimto Sanples. Therefore, the trial court’s



Sept enber 4, 2002, order granting custody of Samantha to Sanpl es
must be reversed and the matter remanded to the Floyd Circuit
Court with directions that it grant Dier’'s notion. |In the
absence of a notion by Sanples to nodify custody or in the
absence of a custody order to the contrary, Dier was entitled to
t he possession of his child.

Qur review of the record has al so brought another
issue to our attention. Even if Sanples properly filed a notion
to nodify custody with the trial court, the Septenber 4, 2002,
order is deficient. \Wen deciding issues concerning the
nodi fication of child custody, the trial court is required to
consider the factors listed in KRS 403.340(3). KRS 403. 340(3)
provides in part as follows:

[ T] he court shall not nodify a prior custody

decree unless after hearing it finds, upon

the basis of facts that have arisen since

the prior decree or that were unknown to the

court at the time of entry of the prior

decree, that a change has occurred in the

ci rcunstances of the child or his custodian,

and that the nodification is necessary to

serve the best interests of the child. Wen

determning if a change has occurred and

whet her a nodification of custody is in the

best interests of the child, the court shal

consi der the follow ng:

(a) Wiether the custodian agrees to the
nodi ficati on;

(b) Wiether the child has been integrated
into the famly of the petitioner with
consent of the custodian;



(c) The factors set forth in KRS 403.270(2)
to determ ne the best interests of the
chil d;

(d) \Whether the child s present environnment
endangers seriously his physical,
mental, noral, or enotional health

(e) Wiether the harmlikely to be caused by
a change of environnment is outweighed
by its advantages to him and

(f) Wiether the custodian has placed the
child with a de facto custodi an.

The best interests of the child standard are codified
in KRS 403.270(2). This statute states in pertinent part:

The court shall deternmine custody in
accordance with the best interests of the
child and equal consideration shall be given
to each parent and to any de facto
custodi an. The court shall consider al

rel evant factors including:

(a) The wishes of the child' s parent or
parents, and any de facto custodi an, as
to his custody;

(b) The wishes of the child as to his
cust odi an;

(c) The interaction and interrelationship
of the child with his parent or
parents, his siblings, and any ot her
person who may significantly affect the
child' s best interests;

(d) The child' s adjustnent to his hone,
school, and conmunity;

(e) The nental and physical health of al
i ndi vidual s i nvol ved;



(f) Information, records, and evi dence of
donestic violence as defined in KRS
403. 720;

(g) The extent to which the child has been
cared for, nurtured, and supported by
any de facto custodi an;

(h) The intent of the parent or parents in
placing the child with a de facto
cust odi an; and

(i) The circunstances under which the child
was placed or allowed to remain in the
custody of a de facto custodi an,

i ncl udi ng whet her the parent now
seeki ng custody was previously
prevented fromdoing so as a result of
donestic violence as defined in KRS
403. 720 and whether the child was
placed with a de facto custodian to

al l ow the parent now seeking custody to
seek enpl oynent, work, or attend
school .

In its Septenber 4, 2002, order, the trial court
determ ned that the sole issue before it was whether these
parties entered into an oral nodification of the 1999 child
custody order. After considering the evidence presented during
t he August 2002 hearings, the trial court found that the parties
herein orally nodified the 1999 custody order because “there is
cl ear and convincing evidence that the Petitioner in fact told
hi s daughter that she could reside wither nother.” The tria
court never determ ned on the record whether any nodification of
custody was in Samantha’ s best interests. Accordingly, the

trial court abused its discretion by nodifying custody over

-10-



Samant ha wi t hout applying or considering the standards listed in
KRS 403. 340(3) and KRS 403.270(2). Therefore, the trial court’s
Sept enber 4, 2002, order has no support under Kentucky | aw
because “[a] prior custody decree may not be nodified absent a
finding of changed circunstances that necessitate the

nodi fication.” Holt v. Chenault, Ky., 722 S.W2d 897, 899

(1987).

Dier also contends that the trial court erred in
staying the enforcenent of an order directing Sanples to pay him
child support. On March 2, 2001, the court ordered that al
notions for child support, health insurance, and contenpt for
failure to pay child support be held in abeyance until the
original appeal was final. According to Sanples, that appea
becanme final when the Kentucky Suprene Court denied her notion
for discretionary review on May 15, 2003.

“[El]ach install ment of child support beconmes a | unp
sum j udgnent, unchangeable by the trial court when it becones

due and is unpaid.” Stewart v. Raikes, Ky., 627 S.W2d 586, 589

(1982). As such, we know of no reason why Dier could not conpe
Sanples to conply with the child support order. Further, we
know of no authority that would permt the court to thwart
Dier's efforts to force Sanples’ conpliance with her child
support obligation, and Sanples has not cited us to any such

authority. Thus, we conclude that the court also erred in this

-11-



regard, and we reverse and renand with directions to the court
to enter an order lifting its prior order staying enforcenent of
the prior child support order.

For the aforenentioned reasons, the Septenber 4, 2002
order of the Floyd Crcuit Court is reversed, and this matter is
remanded to that court for further proceedi ngs consistent with

t hi s opi nion.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
G yde F. Johnson John Harlan Callis, 11
Prest onsburg, Kentucky Prest onsburg, Kentucky
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