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BUCKI NGHAM JUDGE. Douglas E. Wllians Jr. petitions for
revi ew of an opinion of the Kentucky Wrkers’ Conpensation
Board which affirnmed the opinion and order of an

adm nistrative |law judge dismssing WIllians’ claimfor
benefits relating to back pain he alleges stemed froma
wor kpl ace altercation that occurred in 1999 when he was

enpl oyed by North American Refractories Conpany. W affirm



Wl lianms had been enployed by North Anerican as a
process operator since 1995 On February 22, 1999, he was
involved in a fight wth a co-worker. The co-worker struck
WIllianms several times with a broom handle and with his
fists, knocked himto the floor, kicked himin the head,
si de, neck, and back, and attenpted to choke him WIIlians
consulted a chiropractor, Dr. Shannon Johnson, for neck
arm and back pain that he experienced follow ng the fight.
Hs treatnents with Dr. Johnson continued until My or July
1999.

Meanwhi |l e, after a thirty-day suspension, WIIlians
returned to work. His duties included |ifting bags and
buckets wei ghing between fifty and one hundred pounds. He
testified that he lifted a total of approxinmately three
t housand pounds per shift.

On August 4, 2000, about seventeen nonths after
the fight, WIllians reported to a hospital energency room
conpl ai ning of acute back pain. The hospital record
descri bed his condition as “acute |unbar strain.” He
st opped working a few days |later and applied for short-term
disability benefits through North Anerican. On the
application form he indicated that he had suffered a non-
work related injury and that he would not be filing a
wor kers’ conpensation claim Included with the application
formwas a report fromDr. Johnson stating that WIllians had
suf f ered neck, upper back, and | ower back pain in February

1999, but that this had “resolved” by July 30, 1999.



WIllians received short-termdisability benefits from North
Anerican for one year.

Then, on January 16, 2001, WIllianms filed an
application for workers’ conpensation benefits, claimng
that his severe back pain was work-rel ated because it was
triggered by the fight with his co-worker in February 1999.
Foll ow ng a hearing, the ALJ dism ssed his claimin an
opinion and order. The ruling was |largely based on a
determ nation that WIllians’ current nedical condition is
not related to the injuries he sustained in the fight at

wor k. The ALJ concluded in part as follows:

[ T] he Admi nistrative Law Judge
initially believed that WIIlians’
current and ongoi ng conpl ai nts/ synpt ons
were related to the February 1999
altercation. However, now that the
picture is conplete, the Adm nistrative
Law Judge must find otherwise. 1In
doi ng so, the Adm nistrative Law Judge
notes that WIllianms showed no
reluctance to seek nedical care in the
three to four nonths follow ng the

al tercation; however, he did not seek
any nmedical care in the year before he
st opped working. This supports Dr.
Johnson’ s statenent in August of 2000
that WIllianms had recovered fromthe
effects of the altercation rather than
WIllianms’ testinony that he had ongoi ng
conpl ai nts/synptons. The absence of
ongoi ng conpl ai nts/synptons in the year
before Wllians | ast worked is al so
supported by the energency roomrecord
that indicates an acute onset of
synptons, not an exacerbation of an
ongoi ng condition. Furthernore, the
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Adm ni strative Law Judge notes the
statenments by both WIllians and Dr.
Johnson in support of WIIians’
application for short termdisability
benefits. These statenents, nade

cont enporaneously with the application,
belie the current statenents from
WIllianms and Dr. Johnson that WIIians’
condi ti on has been ongoing and is
related to the February 1999
altercation

The Board affirnmed the ALJ' s ruling.

Wl lians argues that the ALJ and the Board relied
on insufficient or incorrect findings of fact in dismssing
his claim “When there is conflicting evidence regarding
guestions of fact, the ALJ' s determ nati on cannot be

di sturbed.” Addington Resources, Inc. v. Perkins, Ky. App.,

947 S.W2d 421, 423 (1997). This court may only reverse a
decision of the Board if the appellant denonstrates that the
Board has “commtted an error in assessing the evidence so

flagrant as to cause gross injustice.” Neace v. Adena

Processing, Ky. App., 7 S.W3d 382, 385 (1999), quoting

Western Baptist Hosp. v. Kelly, Ky., 827 S.W2d 685, 687-88

(1992).

The controversy at the heart of this case was
aptly summari zed by the ALJ: “this claimboils down to
whet her Wl lianms has continued to suffer fromthe effects of
the February 1999 altercation at work or whether he suffered
a non-work related injury in August of 2000 [when he checked

into the hospital emergency roonj.”



WIllianms’ first argument concerns an erroneous
date which was given for an autonobile accident in which he
was i nvolved as a passenger. The accident took place on
June 21, 2001. In his deposition, however, WIIlians
m stakenly agreed with North Anerican’s counsel that the
acci dent occurred on June 21, 2000. This incorrect date was
cited by both the ALJ and the Board in their opinions.

WIlliams clainms that one of North American’s
medi cal experts, Dr. MalcolmA. Meyn, relied on this
i ncorrect date and changed his opinion regardi ng the cause
of WIllianms’ back pain solely based on the m staken
assunption that the car accident had triggered the injury
|l eading to WIllianms’ hospital visit on August 4, 2000. In
other words, WIllians asserts that the introduction of the
incorrect date caused Dr. Meyn to decide that his back
condi ti on nust have been caused by the car accident rather
than by the February 1999 fight. WIIlians further maintains
that this incorrect date constituted an error so fl agrant

that it neets the gross injustice standard of Wstern

Bapti st Hospital and requires this court to reverse the
Board’ s deci si on.

KRS' 342.281 requires an aggrieved party to file a
petition for rehearing to request correction of an error
patently appearing on the face of the opinion. It nust be
filed within fourteen days fromthe date of the ALJ s

deci sion and “shall clearly set out the errors relied upon

1

Kent ucky Revi sed Stat utes.



with the reasons and argunent for reconsideration[.]” KRS
342.281. Wllians failed to nmake such a petition to correct
the date in the ALJ s opinion.

We have nonet hel ess reviewed Dr. Meyn' s testinony
and cannot agree wth Wllianms’ interpretation. Dr. Myn
stated that the fact that WIllians was able to return to
work after the fight and resunme a job requiring heavy
l[ifting for seventeen nonths neant that sone intervening
event nust have caused himto experience severe | unbar
strain in August 2000. There was no indication in Dr.
Meyn's testinony that he believed this “event” to be the
aut onobi | e acci dent.

Simlarly, neither the ALJ nor the Board
explicitly stated or even inplied that the autonobile
acci dent was the event which triggered Wllianms’ visit to
the enmergency room In his reference to the accident, the
ALJ nerely noted that it had resulted in an increase in
WIllians’ |ower back pain. Mreover, although the ALJ' s
opi nion does cite the wong date for the accident at one
point, the correct date is provided in his sunmary of the
testinony of WIllians’ nedical expert, Dr. Ahnet Ozturk.

Dr. Ozturk first saw WIllianms on June

29, 2001. Wllianms told Dr. Qzturk that

he was injured on February 22, 1999 as a

result of an altercation with a co-

worker. WlIllianms also told Dr. QOzturk

t hat he had been involved in a notor

vehi cl e accident on June 22, 2001.

WIllians related his | ow back pain to

the February 22, 1999 work injury and

his neck pain to the June of 2001 notor
vehi cl e acci dent.



In short, we can find no indication that the erroneous date
i nfluenced the testinony of Dr. Meyn or the decisions of the
ALJ and the Board in such a way as to cause gross injustice
to WIIlians.

Wl lianms’ second argunment concerns the statenents
he made on his application for short-termdisability
benefits in August 2000. On that form he indicated that his
back injury was not work-related and that he was not
pl anning to apply for workers’ conpensation benefits. He
now clainms that these statenents nay not have been true but
that he was forced to nmake them because he needed nobney and
North American was unwilling to give himworkers’
conpensation benefits. He also argues that because he is
not a physician he was unable to determ ne with any nedi cal
certainty if his August injury was related to the workpl ace
fight or not.

It was well within the ALJ's discretion, however,
to find that the untruthful statements on the application
form (coupled with Dr. Johnson’s report that the pain from
the fight had “resol ved” by July 1999) cast serious doubt
on Wllianms’ later claimthat his back pain was caused by
the fight. “[T]he fact-finder, rather than the revi ew ng
court, has the sole discretion to determne the quality,

character, and substance of evidence.” Burton v. Foster

Wheel er Corp., Ky., 72 S.W3d 925, 929 (2002).

Furthernore, “an ALJ, as fact-finder, may reject any
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testinmony and believe or disbelieve various parts of the

evi dence.” |d.

Wllianms also alludes to a two-nonth error in the
ALJ’ s conputation of the anpbunt of tinme which passed between
the treatnment he received for the fight in 1999 and his
hospital visit in August 2000. The considerable | ength of
ti me which el apsed between these two events was one of the
factors which led the ALJ to conclude that WIlians current
back problemis not related to the fight. At one point in
the opinion, the ALJ states that Wllians’ treatnent with
Dr. Johnson continued until July 30, 1999, whereas he |ater
states that there was a gap in the treatnment from May 1999
to August 9, 2000.

Upon reviewi ng Dr. Johnson’s records, we find that
WIllianms’ last visit was on April 27, 1999, at which tinme he
was referred to Dr. Philip T. Shields for a neurosurgical
exam nation. Dr. Shields examned WIlianms on May 18, 1999.
Johnson’s record of his treatnment of WIIlians does not
resunme again until August 9, 2000. The July date nentioned
by the ALJ is found on the formDr. Johnson attached to
WIllianms’ disability benefits formin August 2000. The
record contains no other evidence that Dr. Johnson saw
Williams in July 1999. 1In any event, the difference between
these two dates is not so great as to require reversa
since, at the very |east, one year el apsed between the end
of Johnson’s treatnent of WIllians for the February 1999

fight and the resunption of treatnment in August 2000.
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Wl lianms’ next argunment concerns the energency
roomrecords, which state that he arrived suffering from
| ower back pain and “acute lunbar strain.” WIIians
mai ntai ns that these statenments do not prove that there was
a “second injury.” The energency roomrecords were only one
pi ece of evidence, however, which conbined wth the nedica
testinmony, led the ALJ to conclude that the back pain
Wllianms is currently experiencing was not caused by the
fight in February 1999.

WIllians also insists that the ALJ did not provide
sufficient facts to destroy his credibility, citing again
the error in the date of his autonobile accident and his
prior argunment regarding the enmergency roomrecords. The
ALJ' s determ nation that the hospital visit was not
connected to the fight injuries is anply supported by the
medi cal testinony. Furthernore, WIllians' credibility was
damaged far nore by his adm ssion that he may have |ied on
the application formfor disability benefits than by the
error in the date of his autonobile accident.

WIllianms’ final argunent concerns the testinony of
North American’s nedical expert, Dr. Philip Tibbs. Dr.

Ti bbs agreed with the other nedical experts that WIIlians
suffers from spondyl oli sthesis, a congenital spina

condi tion which may never manifest itself. Dr. Tibbs
acknow edged, under questioning by WIllians’ attorney, that
t he spondyl ol i sthesis coul d have been brought “into

disabling reality by the work injury [in February 1999].”



WIllians insists that this portion of Dr. Tibbs' testinony
was never controverted or explained and was thus an error
meriting reversal

Dr. Tibbs also testified, however, that it was
highly unlikely that an event in February 1999 coul d have
caused the del ayed pain WIllians experienced in August of
2000. Furthernore, he stated that, in his opinion,
Wl lians’ spondylolisthesis was “very, very chronic;” that
is, it was the product of |ong-term degenerative change
rather than the result of some particular injury. Dr.
Ti bbs’ testinony that it was possible that WIIlians’
condi ti on was exacerbated by the fight was not “so
overwhel mng as to conpel a finding in [WIllianms’] favor.”

Mosely v. Ford Motor Co., Ky. App., 968 S.W2d 675, 678

(1998). Furthernore, “[a]lthough a party nay note evidence
t hat woul d have supported a conclusion that is contrary to

the ALJ's decision, such evidence is not an adequate basis

for reversal on appeal.” Burton at 929.

For the foregoing reasons, the Board s opinion is

af firmed.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Dwi ght O Bail ey Robert B. Cetrulo
Fl at woods, Kent ucky Edgewood, Kent ucky
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