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BEFORE: COMBS, JOHNSON AND M NTON, JUDGES.

JOHNSON, JUDGE: Gainsco Conpanies, H & H Auto and Trailer

Sales, Inc., and David Hol der have appeal ed froman order of the
Barren Grcuit Court entered on January 9, 2002, which denied
their nmotion to alter, anend or vacate the trial court’s

previ ous order granting the appellees’ (Darrell Gentry, as



guardi an for his son Joshua Gentry, Joe Allen Booth, as guardi an
for his son Jonathan Booth, and Kentucky Farm Bureau | nsurance
Conpany) notion for summary judgnent. Having concl uded that
H & H Auto was the owner of the vehicle in question at the tine
of the accident, and that sunmary judgnent in favor of the
appel l ees on this issue was proper, we affirm

On March 22, 2000, Phillip Duke Mdtors, an autonobile
deal ership |l ocated in Al bertville, Al abanma, purchased a 1996
Dodge pickup truck fromKen's Auto Sal es of Col nesneil, Texas.
Approxi mately two weeks |ater, on April 6, 2000, Phillip Duke
Motors sold the sane pickup truck to H& H Auto, located in
Lucas, Barren County, Kentucky. Wen H & H Auto took possession
of the vehicle, Phillip Duke Motors could not at that tine
transfer the certificate of title to the pickup truck.' Hence,
H & H Auto did not have the certificate of title to the pickup
truck when the vehicle was brought to Kentucky.

On April 15, 2000, Joe Allen Booth and his son,
Jonat han Booth, visited H & H Auto and expressed an interest in
buyi ng the pickup truck. Joe agreed to purchase the vehicle

fromH & H Auto on that sane day.? David Hol der, president of

Y1t is unclear fromthe record what caused the delay in transferring the
certificate of title fromPhillip Duke Motors to H & H Auto.

2 In his deposition testinony, Joe stated that he purchased the vehicle
primarily for his son to drive. Joe’'s son Jonathan was a mnor at the tine
of the transaction.



H & H Auto, negotiated the sale on behalf of H& H Auto. Joe
si gned various docunents on the day of the sale, including an
application for certificate of title,® a bill of sale, and the
certificate of title to a 1995 Dodge pickup truck that Joe had
agreed to trade in as part of the purchase of the 1996 Dodge
pi ckup truck. However, because H & H Auto had not yet received
the certificate of title to the 1996 pickup truck, the title
could not be transferred to Joe on the date of the sale.
Nonet hel ess, Hol der permtted Jonathan to drive the vehicle hone
on April 15, 2000.

At approximately 7:30 a.m on April 20, 2000,
Jonat han, Joshua Gentry, Andy Gentry, and Beau McGuire were on
their way to school in the 1996 pickup truck when Jonat han | ost
control at the wheel and totaled the pickup truck in a single-
vehicle accident.* Al four of the young nen were injured;
however, Joshua sustained life-threatening injuries and had to
be flown to the University of Louisville Medical Center for
treatment. As a result of his injuries, Joshua is now
per manent |y di sabl ed.

At approximately 3:30 p.m on April 20, 2000, eight

hours after the accident, H & H Auto received the certificate of

3 Although Joe testified that he did not remenber signing an application for a
certificate of title on April 15, 2000, he also stated that he did not

di spute the accuracy of his notarized signature, which indicates that he did
in fact sign the application on April 15, 2000.

1t is not clear fromthe record how the acci dent occurred.

-3-



title to the 1996 pickup truck fromPhillip Duke Mdtors. At
that tinme, Joe was in Louisville with Joshua’s famly. Hence,
the certificate of title was not transferred over to Joe until
April 24, 2000, and the proper docunents were not filed with the
county clerk’s office until April 29, 2000.

On Septenber 22, 2000, Darrell GCentry, as guardian for
his son Joshua, filed a conplaint in Barren Circuit Court

seeking, inter alia, nonetary damages for his son’s injuries.

Anmong t he naned defendants in Darrell’s conplaint were Joe Booth
and his insurer, Kentucky Farm Bureau |nsurance Conpany, H & H
Auto and its insurer, Gainsco Conpani es/ MAA | nsurance, and David
Hol der.® Darrell also filed a petition for declaratory relief on
Sept enber 22, 2000, asking the trial court to determ ne which
party, Joe Booth or H& H Auto, was the “owner” of the pickup
truck at the tinme of the accident. This would be a necessary
finding in order to determ ne which insurance provider, Farm

Bureau or Gainsco, would be responsible for primary coverage.?®

> Ohio Casualty Group, an insurance provider for Darrell and his wife, Patty,
was al so naned as a defendant in the conplaint. On March 2, 2001, Darrel
agreed to voluntarily dismss all clains against Chio Casualty Goup. On
August 8, 2001, Phillip Duke, d/b/a Phillip Duke Mbtors and its insurer
Accept ance | nsurance Conpani es were added as defendants in Darrell’s second
amended conplaint. On Novenber 29, 2001, the clainms against Phillip Duke

Mot ors and Acceptance were dismssed by the trial court. Darrell has not
appeal ed fromthe order dismssing his clains against Phillip Duke Mdtors and
Acceptance. Further, H & H Auto did not assert any cross-clains agai nst
Phillip Duke Motors and/or Acceptance before the trial court. Hence, Phillip
Duke Mdtors and Acceptance are not necessary parties to this appeal and have
been di snissed by a separate order of this Court.

51t is not disputed that Gainsco provided i nsurance coverage on the pickup
truck prior to the sale, and that Farm Bureau provi ded coverage on the
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On June 18, 2001, Darrell filed a notion for sunmmary
j udgnent, arguing that H& H Auto had not followed the statutes
governing the transfer of vehicles fromdealers to purchasers.
Darrell argued that H & H Auto shoul d therefore be deened to be
the “owner” of the vehicle at the time of the accident, and that
Gainsco, H & H Auto’s insurer, should therefore be responsible
for primary coverage. H & H Auto filed a response on June 25,
2001, and argued that an effective transfer of ownership had
occurred and that Joe was the “owner” at the tine of the
accident. On July 17, 2001, the trial court entered an order
denying Darrell’s notion for summary judgnment, stating that
there was insufficient evidence at that tinme to determ ne which
party was the “owner” at the tine of the accident.

On Novenber 13, 2001, after additional discovery had
t aken place, Darrell renewed his notion for summary judgnment on
the i ssue of ownership. On Novenber 29, 2001, follow ng a
hearing on the matter, the trial court entered an order granting
Darrell’s notion for summary judgnent. The trial court found
that H & H Auto was the “owner” of the vehicle at the tinme of
the accident. Hence, the trial court ruled that Gainsco would
be liable for primary coverage and Farm Bureau would be |iable

for secondary coverage.

vehicle after Joe purchased the pickup truck fromH & H Auto. Instead, the
di spute centers on the “ownership” of the vehicle at the tine of the accident
and which party, Gainsco or Farm Bureau, is to be responsible for primary
coverage under the respective policies.
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On Decenber 10, 2001, Gainsco, H & H Auto and Hol der
filed a notion to alter, anmend, or vacate the trial court’s
previous order granting Darrell’s notion for sunmary judgnent.
On January 9, 2002, the trial court denied the notion to alter,
anend, or vacate. Thereafter, on January 28, 2002, Gai nsco,

H & H Auto and Holder filed a tinely notice of appeal. However,
by nmutual agreenment of all of the parties, the appeal was held
i n abeyance pendi ng the outcone of the Suprene Court of

Kent ucky’s decision in Auto Acceptance Corp. v. T.1.G |nsurance

Co.” The Supreme Court’s decision in Auto Acceptance becane

final on Decenber 12, 2002.

Summary judgnent is only proper “where the novant
shows that the adverse party could not prevail under any
circunstances.”® The trial court nust view the record “in a
light nost favorable to the party opposing the notion for
sumary judgnent and all doubts are to be resolved in his

favor.”®

However, “a party opposing a properly supported sumary
j udgnment notion cannot defeat that notion w thout presenting at

| east sone affirmative evidence denonstrating that there is a

7 Ky., 89 S.W3d 398 (2002).

8 Steelvest, Inc. v. Scansteel Service Center, Inc., Ky., 807 S.W2d 476, 480
(1991) (citing Paintsville Hospital Co. v. Rose, Ky., 683 S.W2d 255 (1985)).

® Steel vest, supra, (citing Dossett v. New York M ning & Manufacturing Co.,
Ky., 451 S.W2d 843 (1970)).




genui ne issue of material fact requiring trial.”' This Court
has previously stated that “[t]he standard of review on appea

of a sunmmary judgnment is whether the trial court correctly found
that there were no genuine issues as to any material fact and
that the noving party was entitled to judgnent as a matter of
law. There is no requirenent that the appellate court defer to
the trial court since factual findings are not at issue”
[citations omtted].

The primary issue on appeal is whether H & H Auto was
the “owner” of the pickup truck at the tine of the accident. In
support of its claimthat Joe Booth was the owner, H & H Auto
ar gues:

H & H Auto conplied with the requirenments of

KRS'? 186A.220 in the transfer of [the pickup

truck] from[H & H Auto] to [Joe Booth].

Aut o Acceptance Corp. v. TIG I nsurance Co.

recogni zes the legislative changes to this

transfer statute and applies the exception

to the rule of delivering titling docunents

to the purchaser. Because H & H Auto did

not have the certificate of title, it was

permtted to retain those docunents once

received for later filing so long as [Joe
Boot h] provi ded proof of insurance.

10 Hubbl e v. Johnson, Ky., 841 S.W2d 169, 171 (1992)(citing Steel vest, 807
S.W2d at 480).

1 scifres v. Kraft, Ky.App., 916 S.W2d 779, 781 (1996).

12 Kent ucky Revi sed Stat utes.



W di sagree and hold that H& H Auto was the “owner” of the
pi ckup truck at the tine of the accident and that summary
judgrment in favor of Darrell was proper.

The principal statute at issue, KRS 186A. 220, reads in
pertinent part as foll ows:

(5) Wien [a licensed notor vehicle deal er]
assigns the vehicle to a purchaser for use,
he shall deliver the properly assigned
certificate of title, and other docunents if
appropriate, to such purchaser, who shal
make application for registration and a
certificate of title thereon. The dealer
may, with the consent of the purchaser,
deliver the assigned certificate of title,
and ot her appropriate docunents of a new or
used vehicle, directly to the county clerk,
and on behal f of the purchaser, nmake
application for registration and a
certificate of title. 1In so doing, the
deal er shall require fromthe purchaser
proof of insurance as nandated by KRS

304. 39- 080 before delivering possessi on of
t he vehi cl e [ enphases added].

The above provision reflects a 1994 anendnent which
created an exception to the general rule that the party hol ding
the certificate of title was the “owner” of the vehicle for

i nsurance purposes. In Auto Acceptance, our Suprenme Court

expl ai ned one of the requirements that an autonobile deal er nust
followin order to fall within that exception:

The 1994 revision created an exception
to the general statutory schene that nmakes
the title holder the owner of a vehicle for
i nsurance purposes. But a car deal er can
only take advantage of the exception by
first verifying that the buyer has a valid
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and current insurance policy that covers the
purchased vehicle. This exception is
consistent with the inportant public policy
of keepi ng uni nsured vehicles off Kentucky
hi ghways, roads, and streets [enphasis
added] . *®

Hence, as both KRS 186A. 220(5) and Auto Accept ance

make clear, before a car deal er can effectively transfer
ownership of a vehicle wi thout simultaneously transferring
possession of the certificate of title, the dealer nust (1)
obtain the purchaser’s consent to file the certificate of title
and ot her docunents on behalf of the purchaser in the county
clerk’s office; and (2) verify that the purchaser has obtained

i nsurance on the vehicle before relinquishing possession of that
vehicle to the purchaser. Wth this in mnd, we turn to the

facts of the case sub judice.

It is not disputed that Jonat han Booth t ook possession
of the 1996 pickup truck on April 15, 2000. In his deposition
testinony, David Hol der, president of H& H Auto, stated that he
did not call FarmBureau to verify that Joe Booth had obtai ned
i nsurance on the 1996 pickup truck until April 17, 2000, which
was two days after Jonathan had taken possession of the

vehicle. In addition, there is nothing in the deposition

13 Auto Acceptance, 89 S.W3d at 401

1 Hol der testified that he “knew’ Joe Booth had insurance on the 1995 pickup
truck on the day of the sale. However, it is clear from Hol der’s own
testinony that he did not call FarmBureau to verify that Joe Booth had

i nsurance on the 1996 pickup truck until April 17, 2000.
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testinmony of either Joe or Hol der which would indicate that Joe
provi ded proof of insurance for the 1996 pickup truck prior to
Jonathan’s driving it off the lot. Finally, there is nothing in
the record to suggest that Hol der obtained Joe’ s consent to file
the certificate of title and other docunents on Joe’s behalf in
the county clerk’s office. In fact, inits brief to this Court,
H & H Auto has not argued that this requirenment of the statute
was net.

Hence, H & H Auto clearly failed to follow the
mandat es of KRS 186A. 220(5). H & H Auto failed to obtain Joe’'s
consent to file the certificate of title and other docunents on
his behalf in the county clerk’s office, and it failed to obtain
proof that Joe had i nsurance on the 1996 pickup truck prior to
all owi ng Jonathan to take possession of the truck. Therefore,
since it is not disputed that the certificate of title had not
yet been transferred over to Joe at the time of the accident,

H & H Auto was the “owner” of the vehicle when the acci dent
occurred.*® Accordingly, there were no genui ne i ssues of
material fact with respect to the issue of ownership, and
pursuant to KRS 186A. 220(5), Darrell Gentry was entitled to
judgnent as a matter of |aw on this issue.

H & H Auto argues that the policy behind KRS

186A. 220(5) was nmet since, as it turned out, Joe did in fact

1 H & H Auto has not argued that Phillip Duke Mbtors was the “owner” of the
pi ckup truck at the time of the accident.
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have insurance on the 1996 pickup truck. W disagree. KRS
186A. 220(5) permts a car dealer, with the consent of the
vehicl e’ s purchaser, to retain the certificate of title
following a sale and file the docunent on behalf of the
purchaser at the county clerk’s office. However, to prevent

uni nsured vehicles frombeing driven on the roadways, the
statute mandates that a car dealer verify that the purchaser has
obt ai ned i nsurance on the vehicle prior to relinquishing
possession. |f the car dealer fails to do so, he takes the risk
that he and/or his insurer will be held liable if the purchaser
causes an accident prior to the transfer of the certificate of
title for the new y-purchased vehicle. Therefore, the policy
behi nd KRS 186A. 220(5) would clearly not be net if H& H Auto
was allowed to avoid liability after it failed to follow the
requi renments of the statute.

Finally, we address H & H Auto’s claimthat it was not
properly nanmed as a party defendant to the underlying action.
According to H & H Auto, it was referred to throughout the
proceedi ngs below as “H & H Auto Sales,” when in reality, H&H
Auto’s official corporate nane is H & H Auto and Trail er Sal es,

16

I nc. However, our review of the record shows that this issue

1 4 & H Auto Sales is a different corporate entity with its principal place
of business |ocated in Paducah, Kentucky.
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and the possible applicability of CRY 15.03'® were never raised
before the trial court. Therefore, we will not consider it for
the first time on appeal .!®

Based on the foregoing, the order of the Barren
Crcuit Court is affirned.

ALL CONCUR.

BRI EFS FOR APPELLANTS: BRI EF FOR APPELLEE, DARRELL
CENTRY:

Stefan Richard Hughes

Bowl i ng Green, Kentucky Debra L. Broz
Bowl i ng Green, Kentucky

BRI EF FOR APPELLEE, JOE ALLEN
BOOTH:

Barton D. Darrell
Paul T. Law ess
Bowl i ng Green, Kentucky

BRI EF FOR APPELLEE, FARM
BUREAU:

James |. Howard
Hor se Cave, Kentucky

17 Kentucky Rul es of Givil Procedure.

8 CR 15.03 all ows under certain circunstances for an anendnent to a pleading
to relate back to the date of the original pleading.

19 See Abuzant v. Shelter Insurance Co., Ky.App., 977 S.W2d 259, 262
(1998) (hol ding that an issue not presented to the trial court would not be
considered for the first tinme on appeal).
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