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QU DUGLI, JUDGE. Danon McCorm ck (hereinafter “MCorm ck”)
appeals the trial order and jury verdict entered by the
Henderson Circuit Court on February 7, 2002, adjudicating him
guilty of the offense of failure to register as a sex offender

(KRS 17.510) and enhancing his sentence of one year to fifteen



years based upon a finding that he is a persistent felony

of fender, first degree (KRS 532.070). 1In an opinion rendered on
March 7, 2003, this Court affirmed the trial court’s order. The
Suprene Court of Kentucky granted discretionary review, vacated

our prior opinion and remanded the case for reconsideration in

light of its opinion in Peterson v. Shake, Ky., 120 S.W3d 707

(2003). In accordance with the principles set forth in
Pet erson, we reverse and renmand.

On May 3, 2001, McCorm ck was indicted by the
Henderson County Grand Jury for failure to register as a sex
of fender and second-degree persistent felony offender (PFO).
Subsequently, the PFO charge was anended to PFO first degree,
based upon his extensive crimnal history. The original
i ndi ctment was based upon information received by Jennifer
Kei ser, a Departnment of Probation and Parole O ficer, indicating
that McCormick was a sex offender required by law to register,
t hat upon release fromprison he registered that he woul d be
residing at 14 Center Crcle, Henderson, Kentucky, and that on
February 14, 2001, McCorm ck noved into the Henderson Hotel,
resided there for at least three (3) weeks and failed to report
t he change in his physical address as required by KRS 17.510.
Followng a trial by jury, MCormck was convicted of both

charges. Hi s one year sentence for failure to register as a sex



of fender was enhanced to fifteen years due to the PFO first
degree finding. This appeal followed.

On appeal, McCorm ck contends that he should have been
subj ect to m sdenmeanor penalties only and not a felony
conviction. He bases his argunent on the fact that at the tine
he was rel eased fromprison (January 8, 1997), the maxi num
penalty for violation of KRS 17.510 was twelve (12) nonths as a
Cl ass A mi sdeneanor offense. He further contends that the
anmendnent to the statute effective April 11, 2000, i ncreasing
the penalty to a Cass D felony does not apply to him Upon his
rel ease fromprison, MCormck signed a sex offender register
entry formwhich listed his address as 14 Center Circle,

Hender son, KY 42420. That formstated, in relevant part, the
fol | ow ng:

| have been notified that the above

information is being sent to the Kentucky

State Police in order to place ne on the sex

of fender register. | also understand that

if I should have a change of address, | am

required to notify the local probation and

parole officer wthin 14 days. | further

understand that ny failure to conply with

this lawis a Cass A m sdeneanor.

Subsequent to his release on January 8, 1997, KRS
17.520 was anended, effective April 11, 2000, to reflect that
“any person required to register under this section who violates

any of the provisions of this section is guilty of a Class D

felony.” MCorm ck argues “that the Legislature did not intend
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to bind persons in his position with this anendnent” or in the
alternative, that the Rule of Lenity should apply in that “the
| anguage of the 2000 anendnent is anbi guous.”

In Peterson, supra, a case factually simlar to the

one before us, the Suprene Court of Kentucky hel d:

Appel I ant chal | enged the application of
t he 2000 version of the statute in the
Jefferson Circuit Court. Judge Janes Shake
determ ned that the 2000 version of RKS
17.510 was applicable to Appellant, and
t hus, Appellant was subject to prosecution
for a Class D felony instead of a Cass A
m sdeneanor .

Appel I ant petitioned the Court of
Appeals for a wit prohibiting further
prosecution of the indictnent. |In an order
entered on August 15, 2002, the Court of
Appeal s deni ed Appellant’s petition. He
appeals as a matter right. CR 76.36(7)(a).

It is clear that Appellant is subject
to the 1998 version of the Kentucky Sex
O fender Registration Act, as he was
rel eased fromconfinenent followng its
enact ment. However, the Commonweal th w shes
to prosecute Appellant under the 2000
version. As a result, the primry question
with which we are concerned i s whet her
Appel lant is subject to prosecution for a
Class D felony, under the current version of
KRS 17.510, for failing to provide a valid
honme address to the sex offender registry.
After considering all of the pertinent
facts, we conclude that Appellant is not.

* * * %

It is quite apparent that the 2000
anmendnents were only intended to apply to
persons who were required to becone
registrants following April 11, 2000.
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Merriam Webster defines the word “becone” as
“to conme to exist or occur” or “to energe as
an entity.” Wbster’s Third New
International Dictionary of the English
Language, Unabridged 195 (1993).

Here Appellant was rel eased fromstate
custody and registered with the sex offender
registry in June of 1999. It necessarily
follows that Appellant could not have been
required to “becone” a registrant after
April 11, 2000, since he was included in the
dat abase of regi stered sex offenders before

that date. |In other words, Appellant could
not have “becone” a registrant, as he
al ready was one. In [Gateway Construction

Co. v. Wallbaum Ky., 356 S.W2d 247
(1962)], our predecessor Court stated that
“legislative intent is at best a nebul ous

Will-0 -the-wisp. Far better it is to be
gui ded by the old adage, ‘Plain words are
easi est understood.’” 1d. at 249. |If it

was the intent of the General Assenbly to

i ncl ude individuals such as Appel | ant under
t he amended 2000 version of KRS 17.510, then
it could have exactly said just that.
However, such was not expressed. W wll

not add words to | anguage we deemto be
unambi guous. Thus, we hold that Appellant
was not anong the individuals the CGenera
Assenbly intended to be subject to the 2000
version of KRS 17.510.

* * * %

W observe that Appellant has no ot her
adequate renedy avail able at his di sposal.
If a wit were not issued, Appellant would
experience great injustice in that he would
have to endure a trial and possibly face
conviction of a Class D fel ony, when the
maxi mum charge he should face is a Class A
m sdenmeanor. Consi dering we have determ ned
t hat Appellant could not be indicted under
t he 2000 version of KRS 17.510, the felony
i ndi ct ment charged agai nst hi m nust be
dismssed. |If Appellant is to be prosecuted
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regardi ng an all eged violation of KRS
17.510, then he may be prosecuted under the
1998 version. |If the Conmmonweal th continues
to pursue this matter, the proper court of
jurisdiction would be the Jefferson District
Court.

Pet erson, supra, at 708-10.

For the foregoing reasons and in accordance with the
mandate set forth by the Supreme Court of Kentucky in Peterson,
supra, we reverse the judgnent and order of the Henderson
Crcuit Court and remand this matter for further proceedi ngs

consistent with this opinion.
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