RENDERED: MARCH 19, 2004; 10:00 a.m
TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Conurt of Appeals

NO. 2002- CA-002085- MR

GEROLD SCOTT WADDLE; AND
G LDA DI TMER APPELLANTS

APPEAL FROM PULASKI CI RCU T COURT
V. HONORABLE W LLIAM T. CAIN, JUDGE
ACTI ON NO. 93-Cl -00362

GALEN OF KENTUCKY, | NC.,
D/ B/ A HUMANA HOSPI TAL LAKE
CUMBERLAND, | NC. APPELLEE

CPI NI ON
AFFI RM NG
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JOHNSON, JUDGE: Cerold Scott Waddle and G lda Ditner have
appeal ed froman order entered by the Pulaski Circuit Court on
Sept enber 17, 2002, which disnm ssed their vicarious liability
cl ai m agai nst the appellee, Galen of Kentucky, Inc., d/b/a,
Humana Hospital Lake Cunberland, Inc. (Cunberland), wth

prejudi ce. Having concluded that the trial court did not err by



di sm ssing the appellants’ cause of action agai nst Cunberl and,
we affirm

At approximately 5:45 p.m on June 1, 1992, Waddl e was
injured in a notorcycle accident in Casey County, Kentucky.
Shortly thereafter, Waddl e was taken to the energency room at
Cunberl and for treatnent.! Waddle was initially attended to by
Dr. Elias Deetlefs, the emergency room physician on duty. Dr.
Deetl efs noticed that Waddl e’ s left | eg appeared to be seriously
injured. Consequently, he called Dr. Donald Brown, one of the
general surgeons on staff at Cunberland, for a surgica
consultation. Both doctors agreed that Waddl e suffered from
conpartnment syndronme, a condition which results when swelling or
ot her causes of pressure prevent blood fromreaching a
particul ar nuscle conpartnent. Dr. Brown decided to transfer
Waddl e to the University of Kentucky Medical Center (UKMC) for a
fasciotony, the standard operative procedure used to treat
conpartnent syndrone. A transport was called at 8:55 p.m, and
Waddl e arrived at UKMC at approximately 11:10 p.m \Waddl e was
taken into surgery at 1:30 a.m on June 2, 1992. WAddle has had
four additional surgeries perforned since the initia
fasci ot ony.

On June 1, 1993, Waddle filed a conplaint in the

Pul aski Circuit Court against Dr. Brown and Cunberland, in which

! cunberland is located in Sonerset, Kentucky.
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he alleged, inter alia, that Dr. Brown negligently delayed his

treatnent thereby necessitating additional procedures which
resulted in permanent disfigurenment, inpairnment of his earning
power, pain and suffering, and excess medical expenses.? Waddle
contended that the fasciotony should have been perforned at
Cunber |l and as opposed to UKMC and that the delay in treatnent
resulted in the death and deterioration of certain nuscle tissue
in his leg. Waddle's nother, Ditner, joined in the conplaint,

al | egi ng damages for | ost wages as well as for nursing services
t hat she provided for her son.

Waddl e’ s expert witness, Dr. Luther Cobb, testified at
trial that the del ays Waddl e was subjected to at Cunberland were
a substantial factor in bringing about his ultimate injuries and
in necessitating further operational procedures. Dr. Cobb
expl ained that tinme is of the essence when perfornmng a
fasciotony due to the possibility of irreversible nuscle tissue
| oss. Dr. Cobb opined that Dr. Brown’s decision to transport
Waddl e to UKMC rat her than to performthe fasciotony at
Cunber| and was a breach of the standard of care.

Neverthel ess, the trial court granted Dr. Brown’s
notion for a directed verdict. The court concluded that the
appel lants had failed to produce “sufficient evidence upon which

a reasonabl e person could determ ne that a fasciotony woul d not

2 Waddl e al so named Dr. Deetlefs as a defendant in the conplaint.

-3-



have been necessary but for the Defendants’ alleged negligence,
that the resultant sequela of Waddle' s injuries would have been
any different but for the Defendants’ alleged negligence, or
that the Defendants’ alleged negligence was otherw se a
substantial contributing factor in causing the injuries”
sust ai ned by Waddle. The trial court also granted Cunberland s
notion for a directed verdict. The trial court reasoned that
the appellants had failed to produce sufficient evidence

i ndi cating the hospital was independently negligent.?

On Cctober 8, 1999, this Court rendered an unpubli shed
opinion reversing the trial court’s decision with respect to Dr.
Brown and Cunberland.® This Court concluded that there “was
adequate evidence that [Dr. Brown’s] decision to transfer Waddl e
constituted a breach of the standard of care.” Wth respect to
Cunberl and, this Court agreed with the trial court’s finding of
“no i ndependent negligence on the part of Cunberland.”

Not wi t hst andi ng, this Court concluded that “Cunberland may be

subject to liability under the doctrine of ostensible agency.”®

3 The trial court also entered a directed verdict in favor of Dr. Deetlefs.

4 This Court affirnmed the trial court’s decision with respect to Dr. Deetlefs.
See Waddl e v. Galen of Kentucky, 1998-CA-000178-MR & 1998- CA- 000466- MR (not -
t o- be published opinion).

5 For a thorough discussion of the doctrine of ostensible agency see WIliams
v. St. Caire Medical Center, Ky.App., 657 S.W2d 590, 595-97 (1983).




Consequently, the case was renmanded to the Pulaski Circuit Court
for a newtrial with respect to Dr. Brown and Cunberl and. ®

In Septenber 2002 the appellants voluntarily dism ssed
their claimagainst Dr. Brown,’ but they did not enter into a
witten settlenent agreenent. However, the appellants did
indicate that they intended to proceed agai nst Cunberl| and under
an ostensi ble agency theory. After learning of the dismssal of
Dr. Brown, Cunberland filed a notion to dismss on Septenber 17,
2002. In sum Cunberland contended the appellants had rel eased
the hospital of its liability by agreeing to voluntarily dism ss
their claimagainst Dr. Brown, the hospital’s alleged ostensible
agent.® On September 17, 2002, the trial court entered an order
di sm ssing the appellants’ claimagainst Cunberland, with
prejudice. This appeal followed.

The appel l ants’ argunent that the trial court erred by
di smi ssing their claimagainst Cunberland is two-fold. First,

t he appel l ants contend that they never rel eased Dr. Brown.

® The Supreme Court of Kentucky entered an order denying discretionary review
in the case on Septenber 25, 2000.

" The trial court entered an order dismissing Dr. Brown as a defendant on
Septenber 16, 2002. It appears the voluntary dism ssal was the product of an
agreenment on the part of Dr. Brown’s insurance carrier to pay \Waddl e

approxi mately $9, 900. 00 as rei nbursement for his “costs”.

8 Cunberl and attached an affidavit to its notion to dismss in which one of
its attorneys, Todd B. Thonpson, stated that the appellants’ counsel, Tom
Carroll, had informed himthat “Dr. Brown paid nmoney to [Waddle] . . . as a
paynment of ‘costs’ associated with the litigation.” 1In his affidavit,
Thonpson further stated that Carroll had informed himthat the appellants
“intended to proceed sol ely agai nst the Hospital based upon a theory of
vicarious liability[,]” and that Dr. Brown had not been given a “‘rel ease’”
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Second, the appellants argue in the alternative that a “rel ease”
of a defendant who is primarily liable for a particul ar
plaintiff’s injuries does not necessarily operate as a “rel ease”
of the defendant’s ostensible principal. W reject both
contenti ons.

We begin our analysis by setting forth the proper
standard of review. Since the trial court apparently considered
matters outside of the pleadings, i.e., Thonpson’s affidavit, in
arriving at its decision to dismss the appellants’ claim
agai nst Cunberl and, we nust treat the notion as one for sunmary
judgnent.® The standard of revi ew governing an appeal of a
summary judgnent is well-settled. The appellate court nust
determ ne whether the trial court erred by concluding that there
was no genuine issue as to any material fact and that the noving

party was entitled to a judgment as a matter of |aw °

Summary
judgnent is appropriate “if the pleadings, depositions, answers
to interrogatories, stipulations, and adm ssions on file,

together with the affidavits, if any, show that there is no

genui ne issue as to any material fact and that the noving party

® See, e.g., Pearce v. Courier-Journal, Ky.App., 683 S.W2d 633, 635 (1985).
See also 6 Philipps, Kentucky Practice, Kentucky Rules of Civil Procedure
(CR) 12.02, cnt. 9 (5th ed. 1995). “On a notion to dismiss . . . the Rule
recogni zes that matters outside the pleadings may be presented by affidavit
or otherwise. It is within the discretion of the court whether or not this
extraneous matter shall be considered, but if the court does not exclude it,
the notion shall be treated as one for sumary judgnment under Rule 56."

10 Scifres v. Kraft, Ky.App., 916 S.W2d 779, 781 (1996).




n 1l

is entitled to a judgnment as a matter of |aw. In Paintsville

Hospital Co. v. Rose,'? our Suprenme Court held that for summary

j udgnment to be proper the novant nust denonstrate that the
adverse party cannot prevail under any circunstances. The Court
has al so stated that “the proper function of summary judgnent is
to terminate litigation when, as a matter of law, it appears
that it would be inpossible for the respondent to produce
evidence at the trial warranting a judgnent in his favor.”'® The
appel l ate court need not defer to the trial court since factua
findings are not at issue.'* “The record nust be viewed in a
light nost favorable to the party opposing the notion for
summary judgnent and all doubts are to be resolved in his

favor.”®

Furthernore, “a party opposing a properly supported
summary judgnent notion cannot defeat it w thout presenting at

| east sone affirmative evidence showing that there is a genuine
i ssue of material fact for trial.”?*®

““Arelease is a private agreenent anongst parties

whi ch gives up or abandons a claimor right to the person

11 CR 56. 03.
12 Ky., 683 S.W2d 255, 256 (1985).

13 Steelvest, Inc. v. Scansteel Service Center, Inc., Ky., 807 S.W2d 476, 480
(1991).

4 Goldsmith v. Allied Building Conponents, Inc., Ky., 833 S.w2d 378, 381
(1992) .

15 Steelvest, 807 S.W2d at 480.

% 1d. at 482. See also Kentucky Practice, CR 56.03, cnt. 4.




agai nst whomthe claimexists or the right is to be enforced or
exercised.’”! That is to say, a release is a surrender of a
claimant’s right to prosecute a cause of action.!® In Kentucky,
a release is viewed as a contract between the party executing
the rel ease and the party being released.?® A contract, in the
absence of a statutory requirenent, need not be in witing.?® As
with any valid contract, however, a release nust be supported by
val uabl e consideration.? It is undisputed that the appellants

in the case sub judice entered into an oral agreenent with Dr.

Brown’ s insurance carrier whereby they agreed to voluntarily
di smiss their claimagainst Dr. Brown in exchange for $9, 900. 00.
This agreenent was clearly supported by val uabl e consi deration. %
Thus, we are persuaded that the appellants entered into a valid
and enforceable release wth respect to Dr. Brown.

We now turn to the question of whether a valid rel ease

of an agent for the agent’s alleged tortious conduct operates to

bar recovery agai nst the principal on a theory of vicarious

" Frear v. P.T.A Industries Inc., Ky., 103 S.W3d 99, 107 (2003) (quoting 66
Am Jur. 2d, Release, 8 1 (2001)).

8 Frear, supra at 107.

9 Richardson v. Eastland, Inc., Ky., 660 S.w2d 7, 8 (1983).

20 skaggs v. Wod Msaic Corp., Ky., 428 S.W2d 617, 619 (1968).

21 Brown v. Kentucky Lottery Corp., Ky.App., 891 S.W2d 90, 92 (1995).

22 ., Beech v. Deere & Co., Ky.App., 614 S.W2d 254, 257 (1981).




liability.?® |In Copeland v. Humana of Kentucky, Inc.,? this

Court was presented with an anal ogous situation. The plaintiff,
Laura M chel e Copel and, was schedul ed to have corrective eye
surgery at Humana Hospital Suburban. Prior to her operation,
anest hesi ol ogi sts enpl oyed by Schafer and Nash, P.S. C prepped
Laura for surgery. During the adm nistration of her anesthesia,
Laura apparently suffered a brain injury which rendered her
severely disabled. Subsequent to Laura s injury, her parents
(as Laura’s guardians) entered into a settlenent agreenent which
provided in pertinent part that Schafer and Nash, its insurer,
and the anesthesiol ogi sts who adm ni stered Laura’ s anesthesi a
woul d never “have to pay out any further suns to any person or
entity by reason of injury or death sustained by Laura. B
Shortly after the execution of this settlenent
agreenent, the Copelands filed suit against Humana and the
surgeon who perforned Laura’s operation. The trial court
di sm ssed t he Copel ands’ cl ai m agai nst Humana whi ch had been
based on a vicarious liability theory. On appeal to this Court,

the trial court’s dismssal was affirned for two reasons.

First, this Court noted that if the Copelands were permtted to

2 The law is well-settled that a hospital can be held vicariously liable for
the negligent acts of its ostensible agents. See WIllians, 657 S.W2d at
595- 97.

24 Ky. App., 769 S.W2d 67 (1989).

% |d. at 68.



recover agai nst Hunana based upon a vicarious liability theory,
a problemwould arise with respect to “circuity of action” under
the terms of the settlenent agreenent, i.e., Humana woul d be
able to pursue a recovery against its agents, Schafer and Nash,
and pursuant to the settlenent agreenent, Schafer and Nash coul d
seek indemification fromthe Copel ands.?® Thus, vis-a-vis the
Copel ands’ s cl ai m agai nst Humana, all of the parties would end
up in the sanme position as they had been prior to the
Copel ands’s filing suit.

As a second basis for its holding in Copeland, this
Court relied on the basic principle that a rel ease of an agent
fromliability also releases the principal insofar as the
principal’s liability is derived solely fromthe agent’s
negl i gence:

As far as the vicarious liability
i ssue, we find that other courts have
spoken to this issue with persuasive
reasoni ng whi ch we paraphr[a] se and
adopt. The covenant not to sue not
only operated to discharge the
anest hesi ol ogi sts, Schafer and Nash,
P.S.C. (the servants/enployees) as the
parties primarily responsible, it
[e]ffected a conpl ete discharge of the
hospital (the master/enployer) who is
only secondarily liable, despite the
attenpted reservation by the Copel ands
in the covenant of all their rights
agai nst the hospital. The Copel ands
had but one cause of action which the
| aw gave to conpensate themfor their

% |d. at 609.
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daughter’s injuries. This cause of
action for the allegedly tortious
conduct of Schafer and Nash was
assertabl e agai nst the hospital only
because Schafer and Nash were all egedly
acting in their function as enpl oyees
or ostensible agents of the hospital at
the tinme they commtted the negligent
act causing Laura M chel e Copel and's
injury. Wen Schafer and Nash entered
into the structured settl ement
agreenent with the Copel ands, they
repaired the wong that they had done
and therefore were fully acquitted from
further liability. This acquittance
inured to the benefit of the hospital,
for the discharge of the primary
tortfeasor (Schaefer and Nash) nust be
held to di scharge the secondary
tortfeasor (the hospital) also from
further responsibility, as the
hospital’s liability for the tortious
act was vicarious in nature and derived
solely fromits legal relation to the
wr ongdoer, Schafer and Nash. ?’

In the case sub judice, while there is no apparent

problemw th circuity of litigation with respect to the rel ease
agreenent at issue, the | anguage quoted above applies with equa
force. As we nentioned previously, the appellants entered into
an agreenent with Dr. Brown to voluntarily dismss their claim
agai nst himin exchange for $9,900.00. Thus, since the alleged
primary tortfeasor, Dr. Brown, was discharged fromfurther
l[tability, the all eged secondary tortfeasor, Cunberland, nust

al so be deened to be released fromfurther responsibility. The

appel lants’ vicarious liability claimagainst Cunberl and was

27 |d. at 70.
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derived solely fromthe all eged negligence of Dr. Brown.
Accordingly, the rel ease executed in favor of Dr. Brown inured
to the benefit of Cunberland to bar the appellants’ vicarious
[Tability claim

In their brief to this Court, the appellants argue
t hat Copel and does not control and that pursuant to our Suprene

Court’s decision in Cohen v. Alliant Enterprises, Inc.,? their

vicarious liability clai magainst Cunberland shoul d be all owed
to go forward. W disagree.

In Cohen, the sole issue before the Court was whether
an urgent treatnment facility (principal) could be held
vicariously liable for the alleged negligence of one of the
treatnment facility’ s physicians (agent), where the physician-

agent “ha[d] escaped liability by virtue of the statute of

n 29

l[imtations. The Suprenme Court answered this question in the

affirmati ve:

The case at bar is clearly
di sti ngui shabl e from Copel and, in that
t here has been no settlenent of any
sort here. The Copel ands were able to
recover for the negligence of the
anest hesi ol ogi st/ agent via the
“rel ease” or “covenant not to sue” and
therefore, the vicarious liability of
the hospital for the negligent actions
of its agent could not serve as a
second recovery for the sane offending
conduct. The fact that M. Cohen

28 Ky., 60 S.W3d 536 (2001).

20 |d. at 537.
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cannot recover fromthe [physician]-
agent here does not negate the fact
that liability may exist, and that it
can be inputed to the principal. It is
t he negligence of the servant that is
inputed to the naster, not the
liability.3®

Hence, the key distinction between Copel and and Cohen

is that in the forner, the agent’s all eged negligence was
“di scharged” via the settlenent agreenent, whereas in the
|atter, the claimagainst the agent was sinply barred by the
statute of limtations. |In other words, since the physician-

agent’ s al |l eged negligence in Cohen had not been di scharged, the

urgent treatnent facility as principal was subject to suit based
upon a theory of vicarious liability.

Under the facts of the instant case, Copeland clearly
controls. Dr. Brown’s alleged negligence was “di scharged” in
exchange for the paynment of $9,900.00. Thus, no negligence
could thereafter be inputed to Cunmberland. Accordingly, the
trial court did not err by dismssing the appellants’ cause of
action agai nst Cunberl| and.

Based on the foregoing, the order of the Pul ask
Circuit Court is affirned.

ALL CONCUR

0 |d. at 538.
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Thomas E. Carroll B. Todd Thonpson
Monti cel | o, Kentucky Loui sville, Kentucky
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