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BEFORE: JOHNSQON, KNOPF, AND McANULTY, JUDGES.

McANULTY, JUDGE. Janet Sue Patton petitions for review of an
opi nion of the Wirkers’ Conpensation Board that affirnmed a

deci sion by the Adm nistrative Law Judge awardi ng her permanent
partial disability benefits for injuries to her neck and | eft
shoul der based on an 18% functional inpairnment rating and a

per manent occupational disability rating of 27% but denying any

benefits associated with a | ower back conditi on because of the



two-year limtations period under Kentucky Revised Statutes
(KRS) 342.185. W affirm

In her petition for review, Patton argues that the ALJ
and Board erred in failing to award her permanent total
occupational disability benefits. She contends that she
devel oped cunul ative trauma to her |ower back that manifested
itself at the earliest in 1998 and the statutory |imtations
period was tolled by the paynent of tenporary total disability
benefits. Alternatively, Patton nmaintains that the ALJ shoul d
have consi dered her | ower back condition as work-rel ated,
conbined it with her left shoulder and cervical injuries, and
found her permanently and totally disabled as a result of the
conbi nation of all her injuries.

The duty of this Court is to correct the Board only
where it has overl ooked or m sconstrued controlling statutes or
precedent, or commtted an error in assessing the evidence so

flagrant as to cause gross injustice. Wstern Baptist Hospital

v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992); Whittaker v.

Rowl and, Ky., 998 S.W2d 479, 482 (1999). After review ng the
record, the law, and the argunents of counsel, we have concl uded
that this Court could not inprove on the well-witten opinion of
the Board. Inasmuch as we believe the Board adequately

addressed the issues, did not overl ook or m sconstrue



controlling precedent, and properly assessed the evidence, we
adopt the Board’s opinion as our own.

BEFORE: LOVAN, Chai rman, STANLEY and
GARDNER, Menbers.

STANLEY, Menber. Janet Sue Patton
("Patton") seeks review from a deci sion
rendered March 6, 2003, by Hon. Lloyd R
Edens, Adm nistrative Law Judge ("ALJ"),
awar di ng her benefits as a result of
injuries to her neck and shoul der sustai ned
on Septenber 7, 1999, but dism ssing her
claimfor a | ow back injury on grounds of
[imtations. On appeal, Patton argues she
is permanently and totally disabled as a
result of a | ow back condition that

devel oped over the course of her 26-year
enpl oyment with Square D Conpany ("Square
D'), in conbination with the shoul der and
neck injuries found conpensable by the ALJ.
Though Patton presents nultiple, alternative
argunents in her brief before this Board,
her appeal essentially revolves around one
key point. Patton believes the judicial
bodi es interpreting the Kentucky Wrkers’
Conpensati on Act have misinterpreted the
provi sions put in place by the state
Legi sl ature to conpensate injured workers
for the effects of cunulative trauma in the
work place. We find no nerit in these
various argunents and, accordingly, we
affirm

Patton was born Novenber 15, 1946, and
is aresident of Cay City, Powell County,
Kent ucky. She conpl eted school through the
ninth grade. She entered the enpl oy of
Square D on May 7, 1973, as a press
operator. Patton testified that this was a
physi cal |y demandi ng job in which she would
operate half-ton and one-ton presses,

i ncluding setting up the die and hand
stacking the massive parts as they cane off
t he press.



On Cctober 13, 1994, Patton reported
to the first aid office at Square D that she
was experiencing | ow back pain associ at ed
with the physical demands of her work. A
Form 113 was conpleted to allow Patton to
recei ve nedi cal treatnent under Square D s
wor kers’ conpensation coverage. Though she
did not have any lost tinme fromwork at that
poi nt, Patton explained that | ow back pain
[imted her productivity by approxi mately
20% Patton was sure the | ow back pain was
due to the heavy demands of her work, though
she deni ed seeking any nedical treatnent at
that tine.

Patton first sought treatnment for her
| ow back pain in 1998 fromDr. CC. Smth, a
chiropractor. Patton saw Dr. Smith
frequently in the latter part of 1998,
sonmetines as often as tw ce a week.
Treatnment in Dr. Smth's office consisted of
heat application, ultrasound, and trials of
vari ous spinal manipul ation tables. These
nodal ities provided only tenporary relief.
Dr. Smth' s treatnment was covered through
Patton’s major nedical carrier and she was
required to make a co-paynent with each
visit. Patton remained under Dr. Smith’s
care for approxinmately three to four nonths.

Dr. Smith subsequently referred Patton
to a neurologist, Dr. Christa Mickenhausen,
in Pikeville. Patton first treated with Dr.
Muckenhausen on March 24, 1999. Dr.
Mickenhausen recorded a host of physica
conpl aints, including neck pain radiating
into both shoulders and arns and | ow back
pain radiating into both |legs. Patton
advi sed Dr. Miuckenhausen that she had a
| ongst andi ng hi story of progressive pain,
whi ch she apparently associated wth her job
at Square D. Dr. Mickenhausen recorded the
physi cal demands of Patton's enploynent in
sonme detail. She also noted that, five to
six years before, Patton had been seen at
Clark County Hospital in Wnchester and
advi sed she had a bul ging disc in her back.



Around that same tine, Patton was operating
a 1, 000- pound press, which she did by
herself for four years. Dr. Mickenhausen
di agnosed chronic, diffuse osteoarthritis
involving the large joints, including the
shoul ders, hips, and knees. She al so
suspected rotator cuff inpingenment syndrone
due to “overuse working in heavy industry.”
Dr. Muckenhausen reconmended a neurosurgica
consultation and a pain clinic assessnent.

Patton began treating with a
neur osurgeon, Dr. John Glbert, on April 19,
1999. Though his office notes were not
filed into evidence, Dr. G lbert conpleted a
Form 107 dated Cctober 8, 2001, indicating
he had seen Patton on nunerous occasions for
conplaints of pain in her neck, shoul der and
back. Dr. Glbert nmade reference to a May
12, 2001, MRl show ng disc protrusions at
C5-6 and C6-7 and degenerative di sc di sease
at L4-5 and L5-S1. Dr. Glbert did not
perform surgery, however. Dr. G| bert
di agnosed chronic cervical and | unbar
strains and nerve root injury, as well as
nmuscl e spasm and aggravati on of degenerative
di sc di sease. He assessed a 30% per manent
i mpai rment rating, though he failed to
specify the conditions to which this rating
related. He recomended that Patton perform
no lifting over 20 pounds and no bendi ng,
stooping, crawling, crouching, or operating
machi nery. He also indicated that Patton
was not able to sit, stand, or wal k nore
than 30 mnutes at a tine.

Patton underwent a pai n managenent
assessnent by Dr. Janes Tenplin on May 11
1999. Dr. Tenplin noted conplaints of
chronic neck pain with radiation into the
ri ght shoul der, arm and hand, together with
| ow back pain with radiation into the right
hip and leg. Patton attributed these
synptons to what Dr. Tenplin described as a
“work-related accident.” Dr. Tenplin
recorded the follow ng specifics:



At the time of the accident, M.
Hughes [now Patton] was an enpl oyee
of Square D where she works as a
machi ne operator. She said she has
wor ked at Square D for sonme 25
years. Approximately nine years
ago, she bid into what was

consi dered a hard manual | abor
position. She was running a 1000
ton press. M. Hughes’ husband had
di ed and she was very concerned over
her earning ability. She believes
posi tioning herself running this
equi pnment woul d enhance her earning
capabilities. While running the
machi ne, she is required to change
the dye [sic] and clanp the dye
[sic] into the appropriate position.
They woul d change the dye [sic]
approximately three tinmes a day.

She is also required to handl e each
metal box produced, i.e. that is
removi ng the finished product and
stacki ng sanme. The products wei ghed
anywhere from one pound to 25
pounds. Ms. Hughes said while she
was operating this machi ne, she was
pulling on a large bar attenpting to
clanp the dye [sic] into place when
she felt a pulling pain in the | ower
back. She reported the injury but
continued to work. She did not seek
medi cal attention. M. Hughes said
she was sure if she had seen a
physi ci an she woul d have been taken
off work. She wanted to avoid this
since |l ost work was an inportant

el ement in the conpany in
determ ni ng advancenent. Ms. Hughes
said, ‘Unfortunately, this back pain
slowy but progressively worsened.
She continued to work until [ ast
year at which tinme the pain had
reached the point where she felt she
needed to seek nedi cal attention.



Patton also infornmed Dr. Tenplin that
she was m ssing approxi mately one day of
wor k per nonth due to her pain condition.
She expressed uncertainty as to how nuch
| onger she woul d be able to continue
wor ki ng, though she hoped to reach her
regular retirenent in three years. At the
time of Dr. Tenplin s evaluation, Patton was
operating a 500-pound press, producing
el ectrical boxes that wei ghed between one
and 25 pounds each. The machi ne produced
anywhere between 3,000 and 10,000 parts per
ei ght - hour shift, which Patton had to hand
stack. She was also required to set up the
dies at least three tinmes per shift, which
i nvolved utilizing two notor trucks and a
| arge, heavy wrench to bolt the dies into
pl ace.

Dr. Tenplin diagnosed degenerative
di sc di sease, herniations, and chronic pain
syndronme in both the cervical and | unbar
spines, as well as chronic right shoul der
pai n syndrone. He recomended EMZ NCV
studies to further evaluate the significance
of the nmultiple protrusions and bul ges seen
on the cervical and |unbar MRl scans. The
el ectrodi agnostic studi es perfornmed on June
30, 1999, reveal ed no evidence of cervica
or lunbar radicul opathy. There was evi dence
of noderate carpal tunnel syndrone on the
right side. On August 10, 1999, Dr. Tenplin
rel eased Patton to return as needed. He
recommended that she pursue a home exercise
program and maintain a diet for weight
reduction. He also recommended that she
take extra strength Tyl enol as needed for
pain control. Dr. Tenplin noted that Patton
expressed a continued desire to work until
she qualified for her regular retirenent
benefits.

On Septenber 7, 1999, Patton was
performng the regular duties of her job and
setting up a press when the 2 x 4 she was
usi ng broke and caused her to fal
backwards. She had an i medi ate onset of



pain in her left shoul der and upper back and
neck areas. Patton was seen by Dr. Janes
Ritterbusch, who noted full and painl ess
range of notion of the cervical spine but
limted range of active notion of the left
shoul der. Suspecting rotator cuff

pat hol ogy, Dr. Ritterbusch ordered an MR
The MRI was conducted on Septenber 27, 1999,
and showed a supraspinatus tear on the left
side. Dr. Ritterbusch reconmended surgery.

Patton returned to work with her |eft
armin a sling and sought a second opi ni on
fromDr. David Caborn, a sports nedicine
specialist at the Kentucky dinic. Dr.
Caborn saw Patton on Novenber 3, 1999, and
di agnosed questionable AC joint arthritis in
addition to the rotator cuff tear seen on
MRI. In afollowup office note of Novenber
29, 1999, Dr. Caborn indicated that the bone
scan of Patton’s |left shoul der showed
i ncreased uptake at the AC and gl enohunera
joints. He recomended an AC j oi nt
resection in addition to a rotator cuff
repair of the left shoul der.

Patton took of f work on Novenber 29,
1999, and has not returned to her enpl oynment
at Square D since. She underwent surgery on
her | eft shoul der on Decenber 14, 1999,
whi ch provided sone limted relief and
i mproved range of notion. Patton continued
to have pain wth external rotation
however, as well as tenderness in her
shoul der, back, and neck.

In January of 2000, Patton was
referred to Dr. Paul Brooks for evaluation
of her neck and back pain. She was
eventually returned to Dr. Gl bert, who
apparently recommended cervical epidura
bl ocks and repeat MRl scanning. Wth a
repeat MRI scan showi ng protrusions at C5-6
and C6-7, Dr. G| bert recomended surgery.
Patton did not submt to surgery on her
cervical spine, though she did undergo an
arthroscopy of the left shoul der on Cctober



31, 2000, which showed her rotator cuff to
be intact.

Fol | owi ng the second surgery, Patton
underwent physical therapy, which she
testified hel ped trenendously.

Unfortunately, her condition never inproved
to the point that she was able to return to
work. She drew tenporary total disability
benefits through April 7, 2002. She was
denied early retirenment benefits from Square
D, but applied for and is receiving Soci al
Security disability benefits.

Patton filed an Application for
Resolution of Injury laimwth the
Departnent of Workers’ Cains on April 15
2002. At the tine of her deposition on

August 10, 2002, Patton was still under the
care of Dr. Glbert, who was prescribing her
pain nmedication. In addition to the records

and reports of Drs. Miuckenhausen, Tenplin,
G | bert, and Caborn, nedical evidence
presented for the ALJ' s consi deration

consi sted of Forns 107 of Dr. O M Patrick,
Dr. Gegory Geis, and Dr. Daniel Prinm

Dr. Patrick evaluated Patton on June
15, 2002, at the request of her attorney.
Patton reported to Dr. Patrick that she
i njured her “neck, |ower back and |eft
shoul der” in the work-rel ated acci dent on
Septenber 7, 1999. She advised Dr. Patrick
t hat she had experienced back pain before,
but had never been treated for it. Dr.
Patrick diagnosed a left rotator cuff tear,
shoul der i npi ngenment, and AC j oi nt
arthritis; a herniated disc at C5-6; and
herni ated di scs at L3-4, L4-5, and L5-S1.
It was Dr. Patrick's opinion that Patton had
pre-existing degenerative changes that had
been aroused and brought into disabling
reality by the work injury at issue. He
assessed a 4% inpairnent due to the left
shoul der injury, a 10% | unbar i npairnent due
to disc herniations at three levels, and a
6% i mpairment to the cervical spine for the



herni ation at C5-6. Dr. Patrick recomrended
a broad range of restrictions that woul d
preclude Patton fromreturning to the type
of work perforned at the tine of injury.

Dr. deis evaluated Patton on May 30,
2001, at the request of Square D. Patton
conpl ai ned of constant pain and reduced
range of notion in her left shoul der and
neck, as well as constant and severe pain in
her | ow back radi ati ng down her right
posterior leg to her toes. Dr. deis
assessed an inpairnent rating for Patton’s
| eft shoul der of 9% based on | oss of range
of notion and left distal clavicle
resection. He assessed a 9% rating for
i npai rment of Patton’s cervical spine, which
he di agnhosed as degenerative di sc disease
aroused by the work-related injury of
Sept enber 7, 1999. He did not recommend
surgery for Patton’s cervical spine, as he
found no evidence on clinical exam nation of
cervical radicul opathy and al so noted that
Patton reported no inprovenent with epidura
bl ocks.

Wth respect to Patton’ s | unbar
spine, Dr. deis diagnosed | ow back pain
wi th degenerative disc disease and right-
sided sciatica. He did not feel this
condition was in any way work-rel ated and,
t herefore, assessed no permanent inpairnent
as a result thereof. He recommended
restrictions related solely to Patton’s neck
and shoul der injuries.

Dr. Primm eval uated Patton on August
9, 2002, at the request of Square D. Dr.
Primmt ook a history of an onset of neck and
| eft shoul der pain follow ng the work injury
of Septenber 7, 1999. Patton advised that,
prior to the work injury, she had been
treated for chronic | ow back pain, which she
had experienced since 1994. Dr. Primm
i ndi cated he did not exam ne Patton’s | unbar
spi ne because she did not relate her chronic
| ow back pain to the work-related injury of

10



Sept enber 7, 1999, which he believed was
further confirmed by her medical records.

Dr. Primm assessed a 0-5% i npai rnent rating
for Patton’s cervical spine and a 2%

i mpai rment rating due to | oss of range of
notion of the left shoulder. He recommended
that she return to light duty work with
regular lifting of no nore than 10-15 pounds
and occasional maximum lifting of 25 pounds.
He al so reconmmended that she avoid constant
reaching or working with her arns above
shoul der | evel .

In addition to the nedical reports
summari zed above, the parties presented
evidence related to a psychiatric condition
al l eged by Patton to have arisen out of her
work injury. The ALJ was not persuaded that
Patton had sustai ned any pernmanent
psychi atric inpairnment, however, and
di sm ssed that portion of her claim The
ALJ's determnation in that regard is not at
issue in this appeal and, therefore, we wl|l
forego a summary of the psychiatric proof.

Finally, Patton filed the report of
her vocational expert, Dr. Ral ph Crystal,
who conduct ed an assessnent on July 31,
2002. It was Dr. Crystal’s opinion that
Patton did not retain the ability to return
to the type of work she perforned at Square
D. He felt that, prior to her work injury,
Patton had access to approxi mately 35% of
the jobs in the econony. |If limted to
sedentary and light duty work, as would be
suggested by the restrictions of Drs.

G lbert, Patrick, and deis, Patton would
qualify for less than 5% of the jobs in the
| abor market. |If he were to take the
restrictions recormended by Dr. Prince as
accurate, Dr. Crystal would have to concl ude
that Patton is totally disabled from al

work. Dr. Crystal indicated that Patton
woul d have difficulty finding a job w thout
t he assistance of a rehabilitation
professional. Overall, he provided a rather

11



bl eak outl ook for Patton's future
enpl oyability.

The opinions of Dr. Crystal
notw thstanding, it was the ALJ's
determ nation that Patton is not permanently
and totally disabled. He issued an award of
permanent partial disability benefits based
upon an 18% permanent inpairnent rating, the
conbi ned val ue of a 9% functional inpairnent
related to Patton’s cervical spine condition
and a 9% functional inpairnment related to
her |l eft shoulder injury. The ALJ did not
award benefits for Patton’s | ow back
condition. On this issue, the ALJ held as
fol | ows:

The first issue for
determination is limtations for
the | ow back condition. KRS
342.185(1) requires that an
application for adjustnent of
claimbe filed within two years of
t he date of accident or suspension
of income paynents, whichever is
later. The Plaintiff has all eged
that her |ow back condition is due
to cunmul ative trauma. In Al can
Foil Products v. Huff, Ky., 2
S.W3d 96 (1999), the Court
essentially held that the
mani f estation date for the purpose
of calculating the running of
statute of limtations in a
cunmul ative trauma claimis the
dat e upon which the claimant has a
physi cal ly disabling injury and
knows that it is caused by work.
In Special Fund v. O ark, Ky., 998
S.W2d 487 (1999), the Court held
that where a claimis not filed
until nore than two years after
t he clai mant di scovers he or she
has sustained an injury which is
caused by work, ‘. . . KRS 342.185
woul d operate to prohibit
conmpensati on for whatever

12



occupational disability is
attributable to trauma incurred
nore than two years preceding the
filing of the claim’

On Cctober 9, 1994, the
Plaintiff reported | ow back pain,
whi ch she consi dered work-rel at ed,
as set forth in Exhibit 1 to her
deposition. M. Patton stated
t hat she had continuing back pain
followi ng that date. She
testified that she ultimately saw
Dr. Smth in 1998 and Dr.
Muckenhausen in 1999. The
Plaintiff reported her injury on
Cctober 9, 1994 and identified it
as work-related at that tine. She
continued to experience pain after
that date and, therefore, | find
the mani festation date was Qctober
9, 1994. Pursuant to the
af orementioned statute, it was
necessary for the Plaintiff’s
claimto be filed on or before
Cct ober 9, 1996. The Plaintiff’s
claimwas filed on April 15, 2002.
In accordance with Special Fund v.
Clark, id., the Plaintiff would be
entitled to benefits for any
additional injury attributable to
wor k-rel ated trauma occurring
wthin two years of the filing of
the claim |In this instance, the
period would be from April 15,
2000 until April 15, 2002;
however, the Plaintiff testified
t hat she | ast worked for the
Def endant / Enpl oyer on Novenber 29,
1999. Therefore, her claimis
barred by KRS 342. 185.

While, the Plaintiff
ultimately received tenporary
total disability benefits
begi nni ng Novenber 28, 1999, the
paynment began in excess of two

13



years followi ng the manifestation
and, thus, beyond the statute of
l[imtations. Therefore, it would
not toll the statute or extent
[sic] it. Lawson v. WAl mart
Stores, Inc., Ky. App., 56 S.W3d
417 (2001). Additionally, the
proof in the claimwould indicate
that the Plaintiff received
tenporary total disability
benefits at that tinme due to her
cervical and | eft shoul der
injuries and not her | unbar
condition. In view of the

af orenenti oned mani festation date
of Cctober 9, 1994, the fact that
the Plaintiff stopped working at
the Plaintiff's facility in excess
of two years prior to the filing
of her claim | find her claimfor
| ow back injury is barred by the
statute of limtations. Having
made that determ nation, the
Plaintiff shall be entitled to
benefits based on her |eft

shoul der and cervical injuries.

It is fromthe above | anguage that Patton now
appeal s.

On appeal, Patton presents severa
alternative theories for the conpensability
of her | ow back claim though they each
i nvol ve the sane basic finding of fact and
its necessary outconme. Essentially, Patton
is displeased with the ALJ' s finding that
her | ow back injury becanme manifest as of
Oct ober 9, 1994, nore than two years prior
to the filing of her application.
Unfortunately for Patton, there is
substanti al evidence to support this finding
by the ALJ. Moreover, the |aw, as set out
in the statute and applied by this Board and
the courts of this Comonweal th, obligate
the ALJ to dismiss a claimunder this set of
facts.

14



Patton argues first that the evidence
est abl i shes she devel oped degenerative disc
di sease as a result of her enploynent and
that it was aroused into disabling reality
by the work-rel ated incident of Septenber 7,
1999. We find no evidence in the record to
support Patton’s contention that her work
was the cause of her degenerative disc
di sease. Moreover, while the reports of
Drs. Glbert and Patrick m ght have
supported a finding by the ALJ that a
portion of Patton’s | ow back inpairnent was
due to the work-rel ated arousal of a pre-
exi sting, dormant condition on that date,
the evidence with regard to that theory was
conflicting, and such a finding was not
conpel | ed t hereby.

As Patton had the burden of proof and
ri sk of nonpersuasion with respect to the
t hreshol d i ssue of causation, the question
before us is whether the evidence conpelled
a result contrary to that reached by the
ALJ. WIf Creek Collieries v. Crum Ky.
App., 673 S.W2d 735 (1984). Conpelling
evi dence is defined as evidence so
overwhel m ng that no reasonabl e person coul d
reach the sanme conclusion as the ALJ. Reo
Mechani cal v. Barnes, Ky. App., 691 S.W2d
224 (1985). It is not sufficient for Patton
nerely to show there is sone evidence that
woul d support a contrary conclusion. Md oud
v. Bet h-El khorn Corp., Ky., 514 S.W2d 46
(1974). As long as the ALJ's opinion is
supported by any evi dence of substance, it
cannot be said the evidence conpels a
contrary result. Special Fund v. Francis,
Ky., 708 S.W2d 641 (1986).

Patton’s commendably candid testinony
was that she had been experiencing | ow back
pain as early as Cctober of 1994, and that
t he probl em had continued to plague her in
the years following that first report. She
further conceded that she was sure the
probl em was work-related fromthe outset,
and described in detail the physical demands

15



of her work to which she attributed her |ow
back pain. |Indeed, Patton had sufficient
conviction in the work-rel at edness of her
condition to report the matter to Square D
and secure a Form 113 for purposes of

wor ker s’ conpensation coverage of her

nmedi cal treatnment on Cctober 13, 1994.
There is al so evidence establishing that
Patt on sought chiropractic treatnent for her
| ow back pain in |ate 1998; sought the
services of a neurologist in March of 1999;
was seen on referral by a neurosurgeon in
April of 1999; and, was treated by a pain
managenent specialist in May of 1999. It is
clear fromthe office notes generated by

t hese various providers that Patton’s

conpl aints were associated wth and
attributed to her work for Square D at that
time. Unfortunately, Patton did not file
her application for benefits until April of
2002, well over two years |later

The Suprene Court of Kentucky and the
Kent ucky Court of Appeals have | ong
recogni zed the unusual nature of cunul ative
trauma cl aims and the conplexity such
conditions present in resolving the
prelimnary date for the clocking of the
statute of Iimtations. Prior to 1999, it
was held that [imtations began to run on a
curmul ative trauma cl ai m when the di sabling
reality of the work injury becane manifest.
Randall Co. v. Pendl and, Ky. App., 770
S.W2d 687 (1989). This |ongstanding
“mani festation of disability” standard was
effectively transforned into the sem na
Kent ucky Suprenme Court case of Al can Foi
Products v. Huff, Ky., 2 S.W3d 96 (1999).
In Al can, supra, the court held that the
onset of “occupational disability” no | onger
has any bearing on determ ning the date from
whi ch the period of limtations begins to
run or on determning an injured worker's
obligation to give notice. In nmaking this
determination, the court expressly stated as
fol | ows:

16



I n Pendl and, the worker becane
aware of her injury when she
experi enced di sabling synptons of
pai n; thus, the manifestation of
physi cal and occupati ona
disability occurred at the sane
time. The question renains,
t herefore, whether the phrase
‘“mani festation of disability’
refers to the physical disability
or synptons which cause a worker to
di scover that an injury has been
sustained or whether it refers to
the occupational disability due to
the injury. We conclude that it
refers to the worker’s discovery
that an injury had been sustai ned.
We arrive at this conclusion for
several reasons: 1.) the court’s
explicit statenent that the period
of limtations runs fromthe date
of “injury;’ 2.) the fact that the
definition of “injury’ contained in
KRS 342.0011(1) refers to any work-
rel ated harnful change in the human
organi sm and does not consider
whet her the change is
occupational ly disabling; and 3.)
the entitlement to workers’
conpensati on benefits begi ns when a
work-related injury is sustained,
regardl ess of whether the injury is
occupational ly di sabling. Nothing
in Pendl and indi cates that the
period of limtations should be
tolled in instances where a worker
di scovers that a physically
di sabling injury has been
sust ai ned, knows it is caused by
work, and fails to file a claim
until nore than two years
thereafter sinply because he is
able to continue performng the
same work. W also note that a
worker’s ability to performhis
usual occupation is not dispositive
of whether he has sustained an

17



occupational disability. Wells v.
Bunch, Ky., 692 S.W2d 806 (1985);
Gsborne v. Johnson, Ky., 432 S.W2d
800 (1968). Contrary to the view
expressed by the Board and the
Court of Appeals, a worker is not
required to undertake |ess
demandi ng work responsibilities or
to quit working entirely in order
to establish an occupati ona

di sability.

Id. at 101.

Since Al can, supra, the | aw has been
t hat where a worker discovers that a
physical ly disabling injury has been
sust ai ned, becones aware that the injury is
caused by work, and fails to file a claim
within two years of that date, he will not
be protected by the tolling of the statute
of limtations. The Suprene Court
reaffirmed its position in Special Fund v.
Cark, Ky., 998 S.W2d 487 (1999), holding
that the two-year statute of Iimtations
established in KRS 342.185 begins to run in
claims involving work-related cunul ative
trauma when the worker discovers (1) the
fact that an injury has occurred, and (2)
the fact that it was caused by work.

The next declaration on the
[imtations issue of significant weight in
the case sub judice was the Suprenme Court’s
holding in HIl v. Sextet Mning, Ky., 65
S.W3d 503 (2001). In Hll, supra, the
Court assigned special inportance to the
date on which a claimant first acquires
know edge that his work-related cunul ative
trauma injury is permanent. Hill, supra,

i nvolved a cunmul ative trauma injury claim
where the injured worker held a persona
belief for several years that a cervical
condition that had gradually devel oped over
time was in fact work-related. Wth regard
to notice and limtations, the Court held as
fol | ows:
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Implicit in the finding of a
gradual injury was a finding that
no one instance of workpl ace
trauma, including those
specifically alleged and those of
whi ch the enpl oyer was notified,
caused an injury of appreciable
proportion. Instead, the ALJ
concl uded that the harnful change
that gave rise to the claimant’s
per manent disability occurred
gradual ly and resulted, at |east
to a significant extent, fromthe
effect of work-related wear and
tear during the course of his coa
m ne enpl oynent. Medical causation
is a mtter for the nedical
experts and, therefore, the
cl ai mant cannot be expected to
have sel f-di agnosed the cause of
the harnful change to his cervica
spine as being a gradual injury
versus a specific traumatic event.
He was not required to give notice
t hat he had sustained a work-
rel ated gradual injury to his
spine until he was infornmed of
that fact. See Al can Foil
Products v. Huff, Ky., 2 S.W3d 96
(1999); Special Fund v. d ark,
Ky., 998 S.W2d 487 (1999).

It is clear that the claimant
was aware of synptons in his
cervical spine and associ ated the
periodic flare-up of synptons with
his work | ong before being
eval uated by Dr. Gaw, and he al so
sought nedical treatnent after
sonme specific incidents of
cervical trauma. Furthernore, it
is clear that the physicians who
treated the claimant’s synpt onms
over the years had encouraged him
to quit working in the m nes and
had told himthat the work was too
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stressful. Nonetheless, there is
no indication that any of them
ever informed himof his work-
rel ated gradual injury, i.e., that
his work was gradually causing
har nful changes to his spine that
wer e permanent. Under those

ci rcunst ances, we are not

per suaded that the claimant was
required to sel f-diagnose the
cause of the cervical pain that
contributed to his inability to
work after February 11, 1998, as
bei ng such an injury.

Hll, supra, at 5-6.

Al t hough we believe Hill, supra, as
an extension of Al can, supra, conprises the
general directive regardi ng how a cl ai nant
typically nust learn of the work-rel ated
nature of a gradual injury before the cl ock
begins to run on notice and limtations, we
do not believe Hll, supra, is intended as
an absolute bright line rule for each and
every situation. Rather, depending on the
facts of an individual claim there can be
exceptions. W believe the Suprene Court’s
decision in Evita Deranus v. S & S Produce,
et al., 2000-SC- 1051-WC (rendered Septenber
27, 2001 and ordered not to be published),
IS representative of one such exception.

In Deranmus, supra, the claimant began
experiencing synptons due to repetitive
trauma at work in Decenber 1995 or January
1996. Sonetine in April 1996, she
conpl ai ned to her supervisor of her
synptons, but did not relate those problens
to her activities at work. Neverthel ess,
her supervisor repeatedly advised her to
seek nedical treatnment. The claimant failed
to do so until June 1996, at which tinme a
physician first informed her that her
probl ens were caused by work. \Wen cross-
exam ned at the final hearing, the clai mant
adm tted she had attributed her synptons to
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her work activities all along. Based upon

t hese facts, the Suprene Court determ ned
that the claimant’s “mani festati on of

di sability” occurred earlier than the date
her personal credence regarding the work-

rel ated cause of her condition was nedically
confirmed. In so ruling, the Suprenme Court
specifically stated as foll ows:

As the finder of fact, the ALJ is
aut horized to determne fromthe
facts of a particular case the date
upon whi ch the manifestation of
disability occurred. W have never
determ ned, as a matter of |aw,
that the manifestation of
disability nust occur when a worker
first seeks nedical treatnment for
synptons of a gradual injury.

Li kewi se, we have not required a
wor ker to sel f-di agnose a work-
related repetitive notion injury as
bei ng the cause of disabling
synptons sinply because the

synpt ons occur at work.

Nonet hel ess, where: 1.) work
requires constant repetitive
notions; 2.) while working, the

wor ker begins to experience

di sabling synptons in the portions
of her body that performthose
notions; 3.) the synptons continue
even after she goes hone for the
day; and 4.) they becone

i ncreasingly disabling over tine,
it becones apparent, even to a | ay
person, that the work is likely to
have caused the injury.

Slip opinion at pp. 6-7.

At first glance, the divergence of
the holdings in HIl, supra, and Deranus,
supra, nmay appear conflicting, given the
simlarities in the facts of each case. W
do not think so. Rather, we believe these
two cases, when read together, specify a
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design by the Suprene Court to assign w de-
rangi ng discretion to the ALJ, as the fact-
finder in cumulative trauma cases, in
determi ning the appropriate manifestation of
disability date given the facts of the

i ndi vi dual case, both as a matter of |aw and
equity. In the case sub judice, the ALJ
determ ned that Patton was aware that her
synptons were associated with the strenuous
and repetitive nature of her work activities
at Square D as early as October of 1994 and
t hat her synptons were ongoi ng and gradual |y
wor seni ng over tinme, findings that would
support a dism ssal under a Deranus

anal ysi s.

Mor eover, the evidence establishes
t hat Patton sought nedical treatnent and was
advi sed by Dr. Mickenhausen of the work-
rel ated nature of her condition no | ater
than March of 1999, and then was so advi sed
again by Dr. Tenplin in May 1999. These
findi ngs woul d equal Iy support a dism ssa
under Hill, supra.

Wiil e we appreciate Patton’s
di sappoi ntnment, we would rem nd the parties
that this Board is not enpowered to rewite
the | aws enacted by the Legislature and
interpreted by the Courts of Justice. In
recent years, and specifically during the
2000 regul ar session, the General Assenbly
had before it a provision to nodify the
Kent ucky Revi sed Statutes that would have
begun the cl ocking of the statute of
[imtations in cumulative trauma clains in a
manner simlar to the clocking that now
exi sts in occupational disease clains.
However, that provision did not becone | aw.
Moreover, we note that, even had the ALJ
determ ned that Patton’s disability did not
beconme mani fest until she ceased working for
Square D on Novenber 29, 1999, she still did
not file her application until nore than two
years beyond that date.

22



The paynent of tenporary total
disability (“TTD") benefits al so does not
serve to salvage Patton’s claimin this
i nstance. As noted by the ALJ, TTD benefits
were not initiated until nore than two years
after the 1994 date of manifestation and,

t herefore, those paynents would not serve to
toll the running of the statute. Lawson v.
Wal - Mart Stores, Inc., Ky. App., 56 S.W3d
417 (2001).

Mor eover, the ALJ found that the TTD
benefits initiated on Novenber 28, 1999,
were paid in reference to Patton’s work-
related injury of Septenber 7, 1999, a
finding supported by Patton’s testinony and
the nmedical records in evidence. Because
the ALJ determ ned that the work-rel ated
injury on that date involved Patton's |eft
shoul der and neck only, the benefits paid as
a result of that injury would not serve to
extend the tinme for Patton’s filing of a | ow
back claim

Finally, Patton argues that, although
her | ow back claimis tine-barred, it should
nonet hel ess have been considered in the
ALJ' s determ nation of extent and duration.
She submits that the evidence presents a
conpel ling case for permanent total
di sability when her | ow back condition is
consi dered in conbination with her cervica
and shoul der injuries.

In support of this argunent, Patton
relies on Kern's Bakery v. Tackett, Ky.
App., 964 S.W2d 815 (1998) and Tel edyne-
Wrz v. Wllhite, Ky. App., 710 S.W2d 858
(1986) .

In Tel edyne-Wrz, supra, the Court of
Appeal s affirnmed the Wrkers’ Conpensation
Board's conclusion that WlIlhite was 100%
occupational ly di sabl ed, 50% of which was
the result of a prior, non-conpensabl e
occupational disability. The enpl oyer and
t he Special Fund were determined to be
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liable for one-half of a lifetime award and
t he remai ni ng one-half of the disability
that existed prior to the injury went
unconpensated. On appeal, the Special Fund
and the enpl oyer argued that benefits should
be limted to 425 weeks since the injury in
guestion only resulted in a partial
disability. The Court ultimtely determ ned
that the prior injury, though non-
conpensabl e, shoul d nonet hel ess be
considered in the fact-finder’s

determi nati on of whether the enployee is
totally disabled, for purposes of conputing
the duration of any award. The key factor,
of course, is whether the enployee is found
to be totally disabled or only partially

di sabled. 1d. at 859. The holding in

Tel edyne-Wrz, supra, is not applicable in
t hose instances where the fact-finder
deternmines that the claimant is only
partially disabl ed.

The Legislature statutorily overrul ed
Tel edyne-Wrz, supra, as part of the 1994
amendnents to the Act to the extent the
hol ding therein permtted the fact-finder to
consi der pre-existing disability from non
wor k-rel ated causes in deternmining the
extent and duration of the claimant’s
disability. Wth respect to disability
attributable to prior work-rel ated causes,
however, Tel edyne-Wrz, supra, remains
viable to this day. This is true even where
the prior work-related disability is non-
conpensable. Kern's Bakery v. Tackett,
supr a.

In the instant case, the ALJ properly
anal yzed the evi dence according to the
factors set out in Osborne v. Johnson, Ky.,
432 S.W2d 800 (1968) and Ira A. Watson
Departnent Store v. Hamilton, Ky., 34 S. W3d
48 (2000), and determ ned that Patton
remai ns capabl e of perform ng sone type of
work on a regul ar and sustained basis. In
this analysis, the ALJ relied in part on the
report of Dr. Ralph Crystal, Patton’s
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vocational expert. Dr. Crystal’s opinions
reflect the totality of Patton’s conplaints
and the nedical restrictions placed on her,

i ncluding those related to her | ow back
condition. Although the overall tenor of

Dr. Crystal’s report is that he considers
Patton’s chances of re-enploynent to be
nodest, he nonethel ess was able to identify
several jobs that she is nentally and

physi cal ly capable of performng in her
current state. Wile vocational expert

testi nony does not take precedence over

ot her testinony of record, it nonethel ess
constitutes substantial evidence. See Eaton
Axle Corp. v. Nally, Ky., 688 S.W2d 334
(1985). As the determ nation of the ALJ
that Patton is only partially disabled is
supported by substantial evidence, we are
conpelled to affirmthe decision of the ALJ.
Special Fund v. Francis, Ky. 708 S.W2d 641
(1986) .

Accordi ngly, decision rendered March
6, 2003, by Hon. Lloyd R Edens,
Adm ni strative Law Judge, is hereby
AFFI RVED,

The opinion of the Wrkers’ Conpensation Board is

af firnmed.
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BRI EF FOR APPELLANT: BRI EF FOR APPELLEE SQUARE D
COVPANY:
McKi nnl ey Morgan
Mor gan, Madden, Brashear & Bennett d ark
Col l'ins Hoski ns Law O fices PLLC
Hyden, Kent ucky Lexi ngt on, Kent ucky

25



