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BEFORE: COMBS, KNOPF, and McANULTY, Judges.

COMBS, JUDGE. M ke Denniston, Inc. (“Denniston”) appeals froma
j udgnment entered by the Franklin Circuit Court adjudicating a

di spute that involved several service contracts awarded to

Denni ston by the Commonweal th of Kentucky, Transportation

Cabi net, Departnent of Hi ghways. Dennison clains that the court

erred by concluding that it was not entitled to conpensati on



exceedi ng that which was provided under the terns of the
contracts. W affirm

Denniston is a nowing contractor. H s conpany nows
right-of-way areas for the Transportation Cabinet. The annua
nmowi ng contracts are awarded foll ow ng a conpetitive bidding
process. The Cabi net advertises for bids and prepares specific,
uni form bi d packages pertaining to the now ng contracts to be
awarded in various counties. After the bid packages are
circul ated anong interested contractors, they are submtted to
the Cabinet by the contractors on a per-acre pricing basis. The
bids are reviewed and the contracts are awarded in the early
nont hs of the contract year. The Cabi net hol ds pre-season
nmow ng neetings to review the work to be conpleted during the
season. These neetings occur soon after the contracts are
awar ded each year.

After submtting nunerous bid packages in 1996,
Denni ston was awar ded service contracts for right-of-way now ng
operations in several counties. One contract provided for
right-of-way nmowing in Pike County. Another conbined Floyd,
Johnson, and Martin Counties. The right-of-way nowi ng in Pike

County was to be conpensated at $41.75 per acre. The right-of-



way nowi ng in Floyd, Johnson, and Martin Counties was to be
conpensated at $39.24 per acre.?

During a pre-season nowi ng neeting held by the Cabinet
in April 1996, a representative of Swartz Mowing, Inc., (“Swartz
Mow ng”) questioned the Cabinet as to whether it was obligated
by the ternms of the agreenents to conplete “slope now ng” in the
designated right-of-ways. Swartz was a conpetitor of Denniston
and had been awarded contracts in Knott, Letcher, Johnson, and
Law ence Counties. Pursuant to the specific terns of the
agreenents, the Cabinet advised the contractors that they were
expected to now all the vegetation and steep slopes in the
designated right-of-way areas -- even if such nowi ng required
t he use of specialized equi pnent.

I nvoki ng the provisions of the Kentucky Mde
Procurement Code, KRS? Chapter 45A, Denniston filed a conpl aint
on Decenber 22, 1999, against the Cabinet in Franklin Crcuit
Court. Denniston alleged that the Cabinet had erred in
concluding that the contracts provided for “slope nmowi ng” within
t he designated right-of-ways. Denniston clainmed that “slope
nmowi ng” typically requires nore tinme and the use of specialized
equi pnent not customarily used in regular right-of-way now ng

contracts. According to industry practice, Denniston contended

! Both contracts were renewed by the parties in 1997 and again in 1998. The
contracts expired on Decenber 31, 1998.

2 Kent ucky Revised Statutes.



that bids for right-of-way nowi ng contracts are customarily
interpreted to include the nowi ng of grass along the shoul ders
of the road and grass backsl opes whereas “slope nowi ng” is
understood to include the nowi ng of brush, trees, and steep

sl ope areas. Denniston reported that slope nowng is typically
conpensated at a much higher rate: $150.00 - $200. 00 per acre.
Denni ston al so contended that if it had “been on notice that
‘sl ope nowing’ was included in the two (2) right of way now ng
contracts, it would have substantially increased the anmount of
its bid on both jobs.” Conplaint at 3. As a result of the
unanti ci pated addi ti onal nowi ng, Denniston clainmed that its
conpany was due additional conpensation at a substantially

hi gher rate per acre than that which was provided for in the
witten contracts.

The trial court dismssed this action based on
Denniston’s failure to exhaust avail able adm nistrative
remedi es. However, on appeal, we vacated the dism ssal and
remanded the matter for additional proceedings. (See M ke

Denni ston, Inc. v. Commonweal th of Kentucky, Transportation

Cabi net, Departnment of Hi ghways, 2000- CA-1239- MR (rendered Apri

6, 2001)).
Upon remand and follow ng a period of discovery, the
parties filed cross-notions for summary judgnent. On Novenber

21, 2002, the Franklin Grcuit Court granted the Cabinet’s
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notion and ordered that Denniston’s conplaint be dismssed. The
court agreed with the Cabinet that the contracts had

contenpl ated and included the disputed work. It also found that
Denni ston had failed to nake a proper claimfor additiona
conpensati on before beginning the work or after paynent was
tendered as required by the ternms of the contract. The tria
court made the follow ng observations:

The right-of-way nowi ng contracts at issue
in this case were advertised for bid by
sendi ng bid proposals to several interested
nowi ng contractors. The bid proposal s set
forth the terns under which the work was to
be conpl eted for each individual contract in
detail. The proposals included “Speci al

Not es” which further defined a contractor’s
duties and included drawi ngs reflecting the
areas to be nowed.

[ Denni ston] had held nmowi ng contracts with
the Transportation Cabi net since 1992.
Denni st on requested and received bid
proposal s for 1996 fromthe Transportation
Cabi net, one for the Pi ke County contract,
and one for the Various Counties contract.
These bid proposals allowed the parties to
renew the contracts for 1997 and 1998.

The | anguage of the bid proposals was
revised for 1996 by including a nore
detai |l ed expl anation of the nmowing to be
done than in previous years. This |anguage
i ncl uded t he backsl ope that was contained in
the ten foot (10°) nowi ng are of the right-
of -way. The Special Notes al so contained
drawi ng reflecting that the slopes within

t he nowi ng areas were to be nowed.

Denni ston certified that it had exam ned the

site of proposed work, project plans,
speci fications, special provisions and notes
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as a part of its bid. As well, all the
now ng contractors attended a pre-now ng
nmeeting in April 1996 at which the
contractors were advised that the slopes
within the right-of-ways were included in
the required now ng.

In addition to the changes in the bid
proposal | anguage, the acreage on the Pike
County contract was nearly double that which
Denni st on had nowed under prior years’
contracts. This change in the new bid
proposal s was to account for the additiona
acres of the slopes. The Transportation
Cabinet failed to nake the necessary

i ncrease of acreage on the Various Counties
contract, and issued a change order in My
1996 to conpensate Denniston for the

addi tional acres to be nowed under the
contract. Denniston was informed of the
change in acreage at the pre-now ng neeting
and signed the change order after it was

i ssued.

*x * * % %

This Court holds that the terns of the
contract are not anbi guous and wi ||

t herefore be given their ordinary neaning.
(Citation omtted). A review of the bid
proposal s and subject contracts reflects
that there are no anbiguities contained
therein. The Special Notes al so reference
attached drawi ngs to ensure a clear
under st andi ng of the requirenents of the
nmowi ng contracts. As well, the contracts
make note of potential difficulties of
nmowi ng sl opes and indicate that the
contractor may have to utilize specialized
equi pnent on sl ope areas. [Denniston]
indicated that it had reviewed the proposals
and notes, and was therefore aware of the
requi renents of the contract.

Denni ston is charged with knowi ng the terns

of the contracts as agreed upon, which do
not include the limtations which [it]
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claims give it the right to additiona
conpensati on. The change order that was
i ssued only corrected the anmount of acres
[ Denni ston] was obligated to now, not the
type of now ng required.

[ Denni ston] did not nake a claimfor
addi ti onal conpensati on before begi nning the
work as required by the Standard
Specifications for Road and Bridge
Construction, nor did it submt a |letter of
di sagreenent as required after the fina
estimate of paynment was sent to it.

[ Denni ston] signed the change order
regardi ng the additional acreage on the
Various Counties contract. By perform ng on
the contract, and acting in a manner which
this Court finds indicates acceptance of the
terms of the contracts, [Denniston] has

wai ved its right to challenge its
conpensation on these contracts.

[ Denni ston] submtted bids according to the
specifications that [it] was given, and

t hese bids were accept ed.

Order at 1-4. This appeal foll owed.

On appeal, Denniston contends that the trial court
erred by failing to conclude that the Cabinet was collaterally
estopped fromrelitigating the i ssue of whether the contracts
required “slope nowing.” In the alternative, Denniston argues
that the trial court erred by failing to apply the doctrine of
equi tabl e estoppel; by failing to apply the doctrine of quantum
meruit; or by failing to determne that the contracts sinply did
not require “slope mowi ng.” Having carefully considered these
argunments, we cannot conclude that the trial court erred by

awar di ng summary judgnent to the Cabinet.
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When a trial court grants a notion for summary
j udgnent, the standard for review on appeal is whether the tria
court correctly determ ned that there were no genui ne issues as
to any material fact and that the noving party was entitled to
judgnent as a matter of |law. Kentucky Rules of Cvil Procedure
(CR) 56.03. Wth no factual matters in dispute, sunmary
j udgnment concerns only | egal questions; therefore, we do not
defer to the trial court’s decision and our review of the issue

is de novo. Lewis v. B & R Corp., Ky. App., 56 S.W3d 432

(2001).

Denni ston contends that the trial court erred by
failing to find that the Cabi net was bound by the concl usions
reached in an earlier admnistrative proceeding involving his
conpetitor and that the Cabinet was not at |iberty to contest
his demand for greater conpensation based on the substantially
different work — “slope nowing” -- that he was required to
undertake. Denniston argues that the doctrine of collatera
estoppel determ ned the proper resolution of this matter. W
di sagr ee.

The foll owi ng el enents nust be present for the
of fensive use of collateral estoppel: (1) a final decision on
the nerits; (2) identity of issues; (3) issues actually
litigated and determ ned; (4) a necessary issue; (5) a litigant

who had lost in a previous proceeding; and (6) a full and fair
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opportunity to litigate. My v. Odfield, 698 F. Supp. 124(E. D

Ky., 1988). The general rule is that a judgnment in a previous
action operates as an estoppel only as to matters which were
necessarily involved and determned in that forner action. It
is not conclusive as to matters which were immterial or non-
essential to the determ nation of the action or which were not

necessary to uphold the judgnment. Sedley v. Gty of West

Buechel , Ky., 461 S.W2d 556 (1970).

As the basis for its estoppel argunent, Denniston
relies on the adm nistrative resolution of a substantially
sim | ar disagreenent between Swartz Mw ng and the Cabi net.
Swartz Mowi ng argued at an earlier admnistrative hearing before
t he Cabi net that the disputed contracts did not require the
nmowi ng of brush, trees, woody vegetation, and slopes with the
use of specialized equipnment and that it was, therefore,
entitled to additional conpensation at a higher rate for the
speci alized nmowing that the Cabinet required in the right-of-way
areas. After considering the matter, the hearing officer agreed
and concl uded that Swartz Mowi ng had i ndeed proven that it was
entitled to the additional conpensation that it sought.

Denni ston argues that the Cabinet is bound in this proceedi ng by
the hearing officer’s previous findings of fact and concl usi ons

of | aw.



We are asked to assune that under appropriate
ci rcunstances an adm nistrative decision may be given collatera
estoppel effect in a later civil action. Nevertheless, the
traditional requirenents for the application of collatera
estoppel nust still be satisfied. See 46 Am Jur.2d Judgnents 8§
580 (1994). In this case, those requirenents have not been net.

Some of issues necessarily involved and determined in
the Swartz Mowing matter are not identical to issues that are
material to this proceeding. As the Cabinet notes, Swartz
Mowi ng clainmed in the adm nistrative proceeding that it was not
aware that the disputed “slope nowi ng” was required since the
anount of acreage described in the 1996 nowi ng contracts was
incorrectly stated as being identical to the acreage for the
1995 contract. When the Transportati on Cabi net submtted a
change order to reflect the increased acreage, Swartz protested.
The hearing officer observed as foll ows:

Swartz testified if the correct acreage had

been included in the bid proposals when the

two projects were first advertised, he would

have call ed the Transportation Cabinet to

i nquire what was included in the increased

acreage. |If he had had any questions, he

woul d have | ooked at the acreage and then

submtted a higher bid. As it turned out,

[ Swartz] clains he could not anticipate the

type of work required because of the

i ncorrect acreage stated in the bid
proposal s.
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Denni ston, however, was on notice fromthe outset that
the specific requirenents of the contracts had changed and t hat
t he acreage, too, had increased dramatically. There are other
factors necessarily involved and determined in the Swartz Mow ng
matter that materially differ fromthe issues involved in this
litigation, including: (1) Swartz Mowi ng’'s representation that
it had previous experience with Cabinet contracts that required
sl ope mowing in nore specific ternms; (2) Swartz Mow ng’ s refusa
to agree to the Cabinet’s proposed change order reflecting a
change fromthe acreage originally listed to the correct acreage
along with the inclusion of slopes in the area to be nowed; and
(3) Swartz Mowing' s decision to dispute the extra work
i mredi ately and to submt a claimfor additional conpensation to
the Cabinet in accord with the Standard Specifications for Road
and Bridge Construction. Since the Swartz Mow ng proceedi ng
i ncl uded findings and conclusions on issues naterially different
fromthose considered in this litigation, the trial court did
not err by refusing to apply the doctrine of collateral estoppe
agai nst the Cabi net.

Next, Denniston clains that it is entitled to recover
damages agai nst the Cabinet in the anount of the additiona
conpensation it seeks under the doctrines of either equitable

estoppel or quantumneruit. W disagree.
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The doctrine of equitable estoppel incorporates the
foll ow ng el enents:

(1) conduct which amounts to false
representati on or conceal nent of nateri al
facts or at |least which is calculated to
convey the inpression the circunstances are
in a particular state that is inconsistent
with the party’ s subsequent position; (2)
the intention or expectation that such
conduct shall influence the other party to
act; and (3) know edge, constructive or
actual, of the true facts. The party

clai mng the estoppel must show (1) |ack
of know edge and of the neans of know edge
of the true facts; (2) a good faith reliance
on the words or conduct of the party to be
estopped; and (3) a detrinental change in
position or status by the party claimng
est oppel due to such reliance.

See City of Shelbyville v. Commonweal th, Ky.App., 706 S.W2d

426, 429 (1986), citing Electric and Water Plant Board of the

City of Frankfort v. Suburban Acres Devel opnent, Inc., Ky., 513

S.W2d 489, 491 (1974). Because of an overriding public policy
in favor of protection of public resources, the doctrine is
applied to governnmental agencies only in exceptiona

circunstances. J. Branham Erecting v. Kentucky Unenpl oynent

Insur. Commin., Ky. App., 880 S.W2d 896 (1994).

The exceptional circunstances deened sufficient to
i nvoke the doctrine against the governnent were set forth in

Laughead v. Commonweal th, Dep’t. of Transp., Ky., 657 S.W2d 228

(1983). Laughead involved an intentional course of conduct by
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t he governnental agency that “’lulled the opposing party into

inaction,” followed by its decision |ater “to take an
I nconsi stent position to the other party’s detrinment.” J.

Branham Erecting 880 S.W2d at 898. “[EJquity will not allow a

party to benefit fromits own intentional, inconsistent
conduct.” 1d.

We cannot conclude that the trial court erred in
finding no intentionally offensive or inconsistent conduct on
the part of the Cabinet in this case. The Cabinet re-worked its
nmowi ng contracts to take into account the intermttent need for
nore extensive right-of-way nowing. In so doing, it
specifically expressed its position that contractors were
required by the terms of the contracts to now vegetation and
areas that involved hard-to-access slopes even if the use of
speci al i zed equi pnent was necessary to conplete the work. The
ci rcunstances involved in this case do not support recourse to
the use of the doctrine of equitable estoppel against the
Cabi net .

Denni ston al so seeks to recover based on the doctrine
of quantum nmeruit. Quantum nmeruit provides an avenue of
recovery on a contract or quasi-contract by inplying the
exi stence of contract where the parties either had no express

contract or had abandoned or rescinded it. W believe that

Denni ston is barred frominvoki ng quantum neruit because of the
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explicit nature of the contracts at issue. See 66 Am Jur.2d

Restitution and Inplied Contracts § 81 (2001).

[Where an express contract is made defining
the circunstances under which an obligation
may arise with reference to a certain
subject matter such contract excludes the
possibility of an inplied contract
concerning the sanme matter

Sparks MIling Co. v. Powell, Ky., 283 Ky. 669, 143 S.W2d 75,

76 (1940)).

The | anguage of the contracts in this case provided
that the contractor was required to now vegetation on the
“backslope in all situations . . . where the cut slope areas
exist within the ten foot (10') area designated for now ng.”

(Pi ke County Contract at 2). Contractors understood and agreed
that in order to now sone areas, they mght be required to use
speci al i zed equi prment, including sl ope nowers, side-nounted
articul ated nowers, and even the use of hand-held trimm ng

equi pnrent in sonme instances. Denniston was aware of the

Cabi net’ s expectations. The contracts were never rescinded or
abandoned. On the contrary, they were renewed by Denni ston
annual ly. Pursuant to the criteria governing the applicability
of quantum neruit, Denniston has not denonstrated that the

Cabi net was unjustly enriched by the nowi ng operations that it

required.
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Denni st on next argues that the trial court erred by
interpreting the contract to require the conpany to now all of
the vegetation and steep slopes in the right-of-way areas. 1In
light of the clear provisions of the contracts, we disagree.

Additionally, Denniston failed to nmake a claimfor
extra conpensation prior to beginning work on the contracts — a
specific requirenment contained in the contract regarding either
extra or extraordinary work. Denniston also failed to submt a
letter of disagreenent or protest after receiving the Cabinet’s
final estimte of paynent —- another contractual requirenent.

I ncorporated by reference into the disputed contracts
are the 1994 Standard Specifications for Road and Bridge
Construction, which contain a provision concerning clains for
adj ustments and ot her disputes. Section 105.16 provides as
fol | ows:

When, in any case, the Contractor deens that

addi ti onal conpensation is due himfor work

or material not clearly covered in the

contract . . . the Contractor shall notify

the Engineer in witing of his intention to

make claimfor such additional conpensation

bef ore he begins the work on which he bases
the claim When such notification is not

given . . . then the contractor hereby
agrees to waive any claimfor such
addi ti onal conpensation. . . . (Enphases
added.)

Denni ston was required by this provision to notify the Cabi net

that it would seek additional conpensation for the work that it
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claimed was not clearly covered by the terns of the contracts.
However, Denniston did not nake any cl ai mconcerning additiona
conpensation prior to beginning work. Consequently, under the
unanbi guous term nol ogy of the Standard Specifications, the
contractor waived any claimto additional conpensation. These
om ssions, viewed in conjunction with its election to perform
the contracts as directed by the Cabinet, indicated Denniston’s
acceptance of the Cabinet’s interpretation of the terns of the
contracts.

At the end of the now ng season, Denni ston was again
given an opportunity to protest. After the work was conpl et ed,
t he Cabi net sent a “Final Estimate” of conpensation for the
project in accordance with Section 109.06 of the Standard
Specifications. That section provides as foll ows:

Wthin a reasonable tine after fina

i nspection and acceptance of the work by the
Engi neer, the Engineer will conpile a fina
estimate for the contract. . . .The fina
estimate will then be subnmitted to the
Contractor for his review Wthin 60

cal endar days after the final estimate has
been submtted to the Contractor, the
Contractor shall submt to the engineer his
witten approval of the final estimate or a
witten statenent of disagreement with the
final estimate. Upon the contractor’s
approval of the final estimate, or when he
nmakes no acceptabl e statenent of

di sagreenent within the 60 cal endar days
provi ded herein, the final estimate will be
processed for paynent.

* * * %
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Upon the Conmm ssioner’s approval, and after
the total amount of all previous paynents,

I i qui dat ed damages, and other clains, if
any, are deducted, the anount of noney due
the Contractor will be certified for paynent
to the agencies of the Commonweal th as
required by law. The acceptance by the
Contractor of paynment for the final
guantities shall operate as and shall be a
rel ease to the Commonweal th and the

Commi ssioner. (Enphases added.)

Each final estinmate notified Denniston that it had sixty (60)
days either to agree to the estimate or to submt a letter of
di sagreenent. The final estinmate provided that the contract
woul d be processed for paynent if no reply were forthcom ng.
It is undisputed that no response was received from
Denni ston on either contract and that both contracts were paid
in accordance with the Cabinet’s final estimates. Denniston
accepted the paynents. The contracts provide expressly that
acceptance of paynment under these circunstances operates as a
rel ease of clains against the Cormonweal th. Thus, the tria
court did not err by concluding that Dennison had formally
wai ved its right to seek additional conpensation under the
contracts.
The judgnent of the Franklin G rcuit Court is
af firmed.

ALL CONCUR
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