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BEFORE: COMBS, DYCHE, AND KNOPF, JUDGES.

KNOPF, JUDGE: Robert Bal dw n appeal s and Edw nna Bal dwi n cross-
appeal s froman order of the Johnson Fam |y Court, entered Apri
28, 2003, awarding a conm ssioner’s deed and partia

rei nmbursenent for nortgage paynents to Edwi nna but ot herw se
denying the parties’ requests for relief. Edw nna clains

entitlenment to additional nortgage rei nbursenent for paynents on



the parties’ former marital residence. Robert clains
entitlenent to credit for his contributions to the nortgage
principal. Because we agree wth Robert that he is entitled to
this credit, we reverse in part and remand.

The parties’ twenty-five year marri age was di ssol ved
by decree entered February 4, 2000. The decree referred the
di vision of the parties’ property to a donestic relations
conmi ssioner. The comm ssioner heard the matter in June 2000
and issued his recommended order in Decenber 2000. The parties’
princi pal asset was their residence. It was agreed that Edw nna
woul d be awarded the residence and that she woul d pay Robert
half the existing equity |less certain debts that Edw nna was
deened to have paid on Robert’s behalf. |In pertinent part the
recommended order provided as foll ows:

Respondent [ Edwi nna] is awarded the marital
residence free and clear of all clains of
the Petitioner. Respondent shall assune al
incidents of liability relative to the
ownership of the marital residence
including, but not limted to, the nortgage
i ndebt edness at Family Bank in the
approxi mat e amount of $29, 000. 00, and hold
the Petitioner harmess. . . . Respondent
shall pay to the Petitioner, one-half (1/2)
of the marital equity in the nmarital
residence . . . within thirty (30) days of
the entry of this Oder and Judgnent.
Respondent shall be entitled and is awarded
credits against the equity she is herein
ordered to pay the Petitioner in the
followi ng anounts: . . . $3,150.00
representing one-half (1/2) of the nortgage
paynents Respondent has paid on the marital



resi dence since Novenber 1999. Respondent

shall be entitled to additional credits in

the event she has continued to pay the

entire amount of the nonthly nortgage

i ndebt edness post-July 2000.

These provisions contenplate that Robert will continue to be
responsi ble for half the nortgage paynent until entry of the
order, at which point Edw nna “shall assune all incidents of
l[iability . . . including . . . the nortgage indebtedness.”

A di spute over the value of the residence del ayed the
trial court’s ruling on the comm ssioner’s recomendati ons, but
by order entered June 10, 2002, the court anended the val ue
found by the conm ssioner and ot herw se adopted the
conmi ssi oner’s recommended order. The court found the residence
to have a value of $78,300.00 and a nortgage debt of $29, 000. 00,
t he sane debt found as of June or July 2000. The marital equity
was thus found to be $49, 300. 00, and Robert’s share, after the
deduction of Edwinna's credits, was $9, 200.00. The court nmde
no adjustnent to the nortgage debt nor to the anount of
Edwi nna’s credit for nortgage paynents.

Nevertheless, in April 2003, Edw nna noved for a
conmi ssioner’s deed and for $10, 800.00 additional credit against
Robert because, she alleged, she had continued to pay the entire
anount of the nonthly nortgage indebtedness. Edw nna sought

$1, 600. 00 from Robert apparently as the difference between the

additional credit she clainmed and the $9, 200.00 equity



settlement she owed him Robert did not dispute that he
remai ned |iable for half of Edw nna’s house paynent until entry
of the court’s order in June 2002, when Edw nna becane solely
liable for the nortgage debt. Robert argued, however, that if
he remained liable for the debt he also remained entitled to a
share of the increased equity; if Edwinna s credit was to be
adj usted then so should be his equity award. Robert al so
claimed that he should be awarded a share of the tax credit
generated by the nortgage interest paynents.

Wt hout explanation the trial court granted Edw nna’s
claimto the extent of $9,200.00 but denied her claimfor
$1, 600. 00 beyond Robert’s equity award. The court denied
Robert’s request for an equity adjustnment and for tax credit.
Both parties have appeal ed.

W agree with Robert that if he is to be charged for
nort gage paynents after July 2000, the date at which the
nort gage debt was determned, then he is entitled to a share of
t he subsequent reduction of that debt. As Robert correctly

notes, in Drake v. Drake,! this Court rul ed that

[0l nce the parties are divorced, the

[ husband’ s] paynents which reduce the

i ndebt edness on the nortgage increase the
husband’ s equity in the residence.?

1 Ky. App., 809 S.W2d 710 (1991).

2 Drake v. Drake 809 S.wW2d at 712.




To charge Robert for nortgage paynents but to deny hima
correspondi ng share of nortgage reduction is clearly unfair.
The trial court erred by denying Robert the equity adjustnent he
sought .

The court did not err by denying Robert a share of the
tax deduction for interest paid on the nortgage. Robert has
cited no authority in support of this claim and even if there
were authority, the claimis clearly untinely, having played no
part in the proceedings until nonths after the June 10, 2002,
order becane final.

Nor did the court err by denying a portion of
Edwi nna’s claim As noted above, Robert’s liability for house
paynents does not extend beyond June 10, 2002, when the tria
court entered the order maki ng Edwi nna the sol e owner of both
t he house and the nortgage debt. Edwi nna’s claim however, was
based on an alleged thirty-one nonths of nortgage paynents.
Because the period fromJuly 2000 to June 2002 is only about
twenty-four nonths, Edw nna's claimwould appear to have been
based in part on paynents for which Robert bore no liability.
This is a sufficient reason, we believe, for the trial court’s
partial denial of her claim

In sum we reverse the trial court’s order to the
extent that it denied Robert an award of half the nortgage

princi pal reduction between July 2000 and June 2002 and renand



for determ nation of the amount of that award. |In all other
respects, we affirmthe April 28, 2003, order of the Johnson
Fam |y Court.

COVBS, JUDGE, CONCURS.

DYCHE, JUDGE, CONCURS | N RESULT.
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