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EMBERTON, CH EF JUDGE. This is an appeal fromthe Jefferson
Fam |y Court nodifying a joint custody decree and awardi ng sol e
custody to the child s nother, Any Speaker. Thomas Speaker
all eges that the court failed to apply the proper |ega
standards, nmake the requisite findings for nodification of the
decree and inproperly considered irrel evant evidence. He also
mai ntai ns that joint custody did not seriously endanger the

child s nmental or enotional health and that sole custody to Any



is not inthe child s best interest. W find no error and
affirm

Any and Tom were divorced in March 1996. I ncor porated
into the decree was a child custody and support agreenent
pursuant to which the parties were to have joint custody of
their mnor child, Austin, with Any designated as the primary
resi dential custodian. Tomwas to pay $1,400 per nonth in child
support and maintain a |life insurance policy for Austin's
benefit.

During the nonths i mrediately foll ow ng the divorce,
Tom did not consistently exercise his visitation with Austin.
Whien he did resunme his visitation schedule, the parties’
rel ati onshi p becane strained and fraught with di sagreenent over
Austin’s care. Austin, who has been diagnosed with allergies
and a kidney disease, is required to take daily nedication. Any
testified that when visiting Tom Tomfailed to give Austin his
medi cation and that Austin soiled his underwear occasionally and
returned snelling of urine. She also testified that Tom has a
dog, and during the holiday season a live Christmas tree, to
both of which Austin is allergic. During Tonis visitations,
Austin has been tardy to school. Tom has had vari ous
girlfriends who have spent considerable tinme at his honme and to
whom Tom admitted, Austin becane attached only to have them

di sappear fromhis life.



On April 28, 1999, Austin, then age five, returned
fromhis visitation with Tomw th bl ack and blue marks on his
buttocks and legs. On May 1, 1999, Any took Austin to see Dr.
Deborah Blair, a clinical psychol ogist, who reported the
incident to Child Protective Services and the Crines Agai nst
Children Unit. After it was determ ned that Austin was at
further risk for abuse, both Tom and Army were restricted from
usi ng corporal punishment and Tom was ordered to attend anger
managenent classes. Tomadmtted that he spanked Austin after
he di sobeyed and kicked his then girlfriend but denied that he
caused the bruising. During a visitation in 2000, Tonmi s dog bit
Austin requiring stitches and Tomfailed to notify Any of the
incident. There was evidence that Tom has spanked ot her
children in Austin's presence, and to discipline the famly dog,
slaps himin the head.

Dr. Edward Berla was appointed by the court as a
custodi al evaluator and found that joint custody was not a
vi abl e option and recomended that Any be awarded sol e cust ody.
Dr. Blair, who continues to treat Austin for behaviora
probl ens, testified that Austin denonstrates both rage and
depression. In her opinion, Austin needs the stability offered
by Amy with consistent limts and discipline.

In finding that nodification of the decree was

warrant ed, the court concl uded:



The Court has considered all of the factors
set forth in KRS 403.270(2) and determ nes
that the child s present joint custodial
arrangenent endangers his nental and
enotional health, that any harmlikely to be
caused by nodification of custody to sole
custody is outweighed by its advantages to
Austin. It is hoped that the parties’
enduring conflict wll be reduced by a clear
understanding that while the parties are to
consult with each other on all major
deci si on making involving the child, the
final decision in the event of disagreenent
will be Petitioner’s. The Court finds that
it is in the best interest of the child that
joint custody be nodified to Petitioner’s
sol e cust ody.

The prevailing |l aw applicable to a nodification of a

joint custody order is stated in Scheer v. Zeigler:?

We hold that joint custody is an award of

custody which is subject to the custody

nodi fication statutes set forth in KRS

403. 340 and KRS 403. 350 and that there is no

t hreshol d requirenent for nodifying joint

custody ot her than such requirenents as nay

be i nmposed by the statutes. (Footnote

omtted.)

Tom concedes that the nodification of a joint custody
decree is controlled by KRS 403. 340, but argues that the trial
court erroneously applied the 2001 version of the statute
instead of that in effect in June 2000 when Any filed her notion
for nodification for custody. |In conparing the two statutes
there are two notable differences. The first, and one that has

no bearing on the present case, is that the 2001 version

1 Ky. App., 21 S.W3d 807, 814 (2000).



requires a hearing while the earlier statute did not explicitly
state one was required. A hearing was held in this case and Tom
makes no argunment based on this change. The second, and perhaps
nost significant change, is that the earlier version requires
that the court “find” the presence of one of four conditions,
i ncl udi ng that:

The child s present environnent endangers

seriously his physical, nental, noral, or

enotional health, and the harmlikely to be

caused by a change of environnment is

out wei ghed by its advantages to him?
The 2001 version, while listing the identical circunstances in
addition to others, lists them as consi derations as opposed to
mandat ed findings. Thus, Tom argues, nodification of custody
under the 2001 statute is easier to obtain than it is under the
2000 statute. There is no need to discuss the | egal soundness
of Tomis assertion. The famly court made specific findings
that the joint custodial arrangenent endangers Austin’s nental
and enotional health and it is in Austin’s best interest to
award Any sol e custody. The findings would support a
nodi fication under either statute.

Tom contends that the court was required to find that
joint custody “seriously” endangers Austin’s enotional and

mental health. Although he asserts that the court’s om ssion of

the term “seriously” requires reversal, he did not nmake a

2 KRS 403.340(2)(c).



request for nore definite findings of fact pursuant to CR® 52.04.
Additionally, there is anple evidence in the record to support a
finding that Austin’s nental and enotional health are seriously
endangered by Tonis violent tenper, frequent rel ationships and
their abrupt termnation, and his failure to provide for
Austin’s physical and daily needs. W find no reversible error
in the omssion of the term“seriously” in the court’s extensive
fi ndi ngs.

Finally, Tom argues that nuch of the evidence
consi dered by the court was irrel evant including an incident
when, prior to the parties’ divorce, he physically assaulted
Any. Al though KRS* 403.340(2) states that findings nust be based
on facts that “have arisen since the prior decree,” it further
states “or that were unknown to the court at the tinme of the
entry of the prior decree.” Tonmis violent act was not known nor
could it have been known at the tine of the entry of the decree
that incorporated the parties’ agreenent. The renaining
contentions made by Tomregarding the rel evancy of the evidence
are without nerit. Quided by our rules of evidence, any
evi dence tending to establish the physical, enotional, or nental

effect of a custody arrangenent is relevant to aid the court in

3 Kentucky Rules of Givil Procedure.

4 Kentucky Revised Statutes.



maki ng what is often a difficult decision and ultimately
conclude what is in the best interest of the child.

After review of the record and in accordance with KRS
403.340, we find that the famly court did not abuse its

di scretion.® The judgment is affirned.
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