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DYCHE, JUDGE. Angie Mnahan appeals froman October 14, 2002,

j udgnment of the Fayette Circuit Court in which, after trial, a
jury found her forner enployer, L. Douglas Kennedy, MD., not
liable to her for breach of an alleged oral agreenent.

Accordi ng to Monahan, Kennedy agreed to pay her an ongoi ng bonus
based on her efforts to increase the anount of collections in

hi s medi cal practice.



Prior to trial, the Fayette Circuit Court excluded
certain cell phone billing records and, during trial, excluded
the testinony of two of Kennedy's former enpl oyees regarding
bonus agreenents they had with Kennedy. Mbonahan argues that the
circuit court erred when it excluded the phone records and the
former enployees’ testinony. Finding that the circuit court did
not abuse its discretion, we affirm

While briefly working in Denver, Colorado, for Dr.
Gary Jay, Kennedy net Monahan, who worked as Dr. Jay’'s office
manager. Monahan managed the collections for Jay’ s nedica
practice. Kennedy soon returned to his own practice in
Lexi ngt on, Kentucky. According to Monahan, Kennedy was
experiencing problens with the outside collections agency that
managed his billing and his collections were |ower than he had
antici pated. Kennedy decided to handle his collections in-house
and, knowi ng Monahan was an expert in nedical collections,
contacted her in late 1996 and asked her to work for him
Accordi ng to Monahan, Kennedy was desperate for her help and he
persistently called her via his cell phone until she agreed.

Si nce Kennedy could not afford to pay Monahan nore than

$30, 000. 00 per annum he agreed, according to Monahan, to pay
her a yearly bonus of ten percent of the anobunt she collected in
excess of his 1995 coll ections, which were approxi mtely

$586, 422. 00. Kennedy all egedly agreed to pay her this bonus in
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perpetuity and each subsequent year’s collections were to be
conpared to the 1995 anobunt to calculate the current year’s
bonus. The parties never reduced this alleged agreenent to
witing. On April 4, 1999, Mnahan resigned and shortly
thereafter filed suit agai nst Kennedy. She alleged that he had
failed to honor the bonus agreenent and had, in fact,
constructively term nated her enpl oynent.

Prior to trial, Minahan sought, by notion, the circuit
court’s permssion to present, pursuant to KRE 404(b), the
testimony of two of Kennedy’'s former enpl oyees. According to
Monahan' s trial counsel, the former enployees woul d have
testified that they too had bonus agreenents with Kennedy t hat
he had failed to honor. On April 25, 2002, the circuit court
excl uded the enpl oyees’ testinony. Later at trial, Mpnahan
sought to introduce cell phone billing records that Kennedy had
produced during discovery. Monahan's trial counsel attenpted to
i ntroduce these records through Monahan during her direct
testinmony. However, Kennedy’'s counsel objected and argued that
Monahan nust present the testinony of a records custodian to
aut henticate the records. Mnahan’s counsel argued that no such
W tness was required since Kennedy had produced the records and
the nere act of producing the records authenticated them The
circuit court sustained Kennedy’'s objection and excluded the

phone records.



On appeal, Monahan argues that the Fayette Circuit
Court erred when it excluded the cell phone billing records.
Monahan argues, according to KRE 901(a), that it was unnecessary
to have a records custodi an authenticate the phone records since
t hey were obviously what she clainmed themto be. Mnahan
contends the records were authentic because Kennedy never
guestioned their veracity and because he produced the records in
response to her discovery request. Alternatively, Mpnahan
clains that the records were self-authenticating. Furthernore,
Monahan cites KRE 901(b)(1), which provides for the
aut henti cati on of a docunent by a person with know edge.
Monahan insists that both she and Kennedy were persons with
know edge and that either could have testified regarding the
phone records’ authenticity. Finally, Mnahan argues that,
according to KRE 901(b)(a), a docunent may be aut henticated by
its distinctive characteristics and that the phone records were
so distinctive as to be easily identifiable. However, Mnahan
fails to describe the records’ distinctive characteristics.

Monahan argues that the circuit court also erred when
it excluded the testinony of Kennedy' s forner enpl oyees.
According to Monahan, the enpl oyees woul d have testified about
bonus agreenents they had with Kennedy that he failed to honor.
Monahan argues that the circuit court should have all owed the

enpl oyees to testify pursuant to KRE 404(b) since their
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testinmony constituted evidence of other crines, wongs or acts.
Pursuant to KRE 404(b), evidence other crines, wongs or acts is
adm ssible at trial to show intent. Mpnahan neant to use the
enpl oyees’ testinony to show Kennedy’s intent to violate KRS
337.385, which addresses an enployer’s liability for unpaid
wages and |iqui dated damages. Furthernore, Mnahan relies upon

Zimmerman v. First Federal Sav. and Loan Ass’'n, 848 F.2d 1047

(10'" Gir. 1988). The Zimerman court held that, pursuant to
Federal Rules of Evidence 404(b), evidence of other crines,
wrongs or acts is adm ssible unless the sole purpose for its
adm ssion is to prove the defendant’s disposition. Monahan
argues that she intended to use the enpl oyees’ testinony for
pur poses other than to prove Kennedy’'s disposition; thus, the
circuit court should have allowed the enployees to testify.

When we consider a trial court’s evidentiary decision
on appeal, we use abuse of discretion as our standard of review

Goodyear Tire and Rubber Co. v. Thonpson, Ky., 11 S . W3d 575,

577 (2000).

Kennedy points out that Mnahan failed to tender the
records as an avowal exhibit and failed to present avowal
testinmony that would authenticate the cell phone billing

records. Citing Conmmonwealth v. Ferrell, Ky., 17 S.W3d 520

(2000), and Garrett v. Comonweal th, Ky., 48 S.W3d 6 (2001),

Kennedy insists that Monahan failed to preserve the records
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i ssue for appeal. W agree. Monahan’s trial counsel did indeed
fail to take the necessary steps to preserve this issue for
appeal .

However, even if the issue were properly preserved,
Monahan would still not prevail. Regarding the introduction and
use of business records at trial, we find Professor Robert G

Lawson’s |l egal treatise, The Kentucky Evidence Law Handbook 8§

8.65 at 463 (3d Ed. Mchie 1993), to be nost enlightening:

Busi ness records are witings. Witings
nmust be authenticated, i.e., acconpani ed by
prelimnary evidence sufficient to support a
finding that they are what their proponents
claim This prelimnary proof is comonly
referred to as “foundation.” KRE 803(6)
requires “testinony of the custodian or
other qualified w tness” concerning the
prerequisites for admtting business
records. . . . [I]t is “essential”
testimony w t hout which business records
“must be excluded.”

It is also well-settled that the foundation
wi t ness need not be the custodian of the
records nor the person who nmade them

Anyone who can testify from persona

know edge about the circunstances
surroundi ng the maki ng and keepi ng of the
records can qualify as a foundati on w tness.
As stated by one authority, “in the end the
requi renent may be satisfied by the
testimony of anyone who is famliar with the
manner in which the record was prepared, and
even if he did not hinself either prepare
the record or even observe its preparation.”

(Citations omtted.) KRE 803(6) requires the proponent of a

busi ness record to present evidence regarding its authenticity.



Monahan' s trial counsel failed to present any evi dence regarding
the authenticity of the phone records. Due to the |lack of
foundati on evidence, the circuit court properly excluded the
phone records.

Contrary to Monahan’s assertion, the phone records
were not self-authenticating. Mpnahan never presented evi dence
that the records neet the requirenments set forth in KRE 902, the
rul e that governs self-authenticating docunents. For a business
record to be self-authenticating, the proponent nust certify it
according to the requirenents of KRE 902(11). This
certification process requires the proponent to acquire a
witten declaration fromthe records custodian that was nade
under oath and subject to the penalty of perjury. KRE 902(11).
Monahan failed to do this.

Monahan correctly states that a person with know edge
may | ay the foundation for introduction of a business record. A
person with know edge may be anyone who is famliar wth,
under stands and can testify about the record keeping system of
t he busi ness organi zation that generated the record in question.

United States v. Hathaway, 798 F.2d 902, 906 (6'" Cir. 1986).

However, Monahan's trial counsel failed to elicit avowal
testimony from either Mnahan or Kennedy that would show that

ei ther possessed the necessary famliarity with the records



keepi ng systens of any of the cell phone conpanies that
generated the records.

As with the phone records, Mnahan’s trial counse
failed to present the testinony of Kennedy’'s fornmer enpl oyees by
avowal . “Ordinarily, a trial court ruling excluding evidence
nmust be preserved for appellate review by an avowal of the

witness.” Noel v. Commobnwealth, Ky., 76 S.W3d 923, 931 (2002)

(citations omtted). As the Suprene Court explained, “w thout
an avowal to show what a witness woul d have said an appell ate
court has no basis for determ ning whether an error in excluding
[the] proffered testinmony was prejudicial.” Cain v.

Commonweal th, Ky., 554 S.W2d 369, 375 (1977). Mbonahan’s

assertion that her brief provides a sufficient record for this
Court to reviewthe circuit court’s decision to exclude the
former enployees’ testinony is without nmerit. W cannot
deternm ne whether the trial court erroneously excluded the
testinony without having that testinony in the record. As the
Suprene Court hel d:

Counsel’s version of the evidence is not

enough. A review ng court nust have the

wor ds of the w tness.

Partin v. Commonweal th, Ky., 918 S.W2d 219, 223 (1996)

(emphasi s added). Unfortunately for Monahan, her trial counse
failed to preserve this issue for appeal.

The judgnent of the Fayette Grcuit Court is affirned.
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McANULTY, JUDGE, DI SSENTS.
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