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BEFORE: JOHNSON, TAYLOR AND VANMETER, JUDGES.

JOHNSON, JUDGE: GTE South Incorporated, n/k/a Verizon South,
Inc., has appealed froman order entered by the Franklin Crcuit
Court on March 10, 2003, which vacated a decision of the

Kent ucky Board of Tax Appeal s that had set aside a sales and use

tax assessnent against GTE! for the taxable period of February 1,

YIn their briefs to this Court, the parties refer to Verizon South, Inc. by
its predecessor GIE South, Inc. W will do the sane.



1991, through Septenber 30, 1993. Having concluded that the
circuit court erred in its determ nation that the Revenue
Cabi net substantially conplied with the notice requirenents
contained in KRS?> 131.081(8), KRS 131.110(1) and KRS 139.620(1),
and having further concluded that the trial court failed to nmake
findi ngs concerning the anmount of the setoff the Revenue Cabi net
is entitled to claimagainst a refund due GIE for the sanme tine
period, we reverse and remand for further proceedi ngs consi stent
with this Opinion.

During the tine period relevant to this appeal, GIE
was in the business of providing |ocal tel ephone service in a
nunber of states, including Kentucky. |In Novenber 1996 the
Revenue Cabi net decided to audit GIE s sal es and use tax records
for the period of February 1, 1991, through Septenber 30, 1996.
The audit, which was conpleted in Cctober 1997, resulted in a
sal es and use tax assessment against GIE in the anpunt of
$11, 344, 190.16.° Sonmetinme in Qctober 1997, the Revenue Cabi net

mai | ed GTE an assessnent |etter dated October 16, 1997, * which

2 Kent ucky Revised Statutes.

3 The Revenue Cabinet also audited GTE for the taxable period of February 1,
1987, through January 31, 1991, which resulted in an assessnent agai nst GTE
in the anount of $28,275,861.80. The Revenue Cabinet |ater reduced its
assessnent against GTE for this period to $969, 618. 40, which GIE paid in
full. GIE currently has a refund clai mpending before the Board concerning
the taxes it paid during this period.

“ Wiile the date of the letter is undisputed, the date the letter was nail ed
and the date it was received are very nmuch in dispute and are at the center
of this case.



set forth the basis and anpunt of the assessnent.® The
assessnent letter stated that formal notices of tax due,
including the interest and any penalties assessed agai nst GIE
woul d be mail ed separately and “nmay be expected within five (5)
days.” The assessnent l|letter further provided that any protest
“must be filed with the Cabinet within forty-five (45) days from
the notice date on the conputerized tax statenents.” On Cctober
24, 1997, GTE received formal notices of tax due for the period
of February 1, 1991, through Septenber 30, 1996, in an envel ope
post mar ked October 21, 1997.°

GTE protested the assessnent, arguing, inter alia,

that the Revenue Cabinet had failed to performits assessnent
for the taxable period of February 1, 1991, through Septenber
30, 1993, within the four-year statute of limtations period

prescribed in KRS 139.620(1).8 GTE muintai ned that the Revenue

° The assessnent letter contained a narrative report along with supporting
schedul es setting forth the basis of the assessment. The majority of the tax
defici ency assessed against GIE for this period was related to the revenue it
received fromcertain carrier access charges.

® The notices of tax due included interest assessed agai nst GIE for this
period, which ambunted to $3,852,517.82. The Revenue Cabi net did not assess
any penalties against GIE for this period. The “notice date” |isted on each
notice of tax due is October 17, 1997.

" GIE paid the taxes assessed against it for the taxable period of Qctober 1
1993, through Septenber 30, 1996.

8 KRS 139.620(1) provides, in relevant part, as follows:

As soon as practicable after each return is
recei ved, the cabinet shall examne and audit it. |If
the anount of tax conputed by the cabinet is greater
than the amount returned by the taxpayer, the excess
shal | be assessed by the cabinet within four (4)
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Cabi net had until October 20, 1997, to assess any taxes agai nst
it for the period of February 1, 1991, through Septenber 30,
1993.° GTE argued that the assessment against it for this period
was void due to the fact the Revenue Cabinet failed to provide
the statutory required notice of assessnent prior to the Cctober
20, 1997, deadline.

The Revenue Cabinet issued a final ruling in the
matter on Decenber 3, 1998. The Revenue Cabi net nmintai ned that
GTE was responsi ble for the $370,313. 33 assessnent agai nst it
for the period of February 1, 1991, through Septenber 30, 1993.%
The Revenue Cabinet took the position that the assessnment |etter

“conplie[d] with the notice requirenments of KRS 131.110.” GIE

years fromthe date the return was filed[.] . . . A
noti ce of such assessment shall be nailed to the
taxpayer. The time herein provided may be extended
by agreenent between the taxpayer and the cabi net.

GTE al so contested the Revenue Cabinet’s assertion that it was required to
pay taxes on the revenue it received fromcarrier access charges. The
Revenue Cabi net subsequently withdrew the portion of the assessnent rel ated
to the carrier access charges, which reduced GIE' s overall tax liability for
the period of February 1, 1991, through Septenber 30, 1993, to $370, 313. 33.

® On August 14, 1996, GTE and the Revenue Cabinet entered into a witten
agreement extending the deadline for any assessment covering the taxable
peri od of February 1, 1987, through August 31, 1993, to Cctober 20, 1997

GTE and the Revenue Cabi net both agree that the assessnent for the taxable
period relevant to this appeal, February 1, 1991, through Septenber 30, 1993,
had to be conpleted by Cctober 20, 1997.

0 GTE contended that the assessnent letter, which was dated October 16, 1997,
failed to provide the notice required by KRS 139.620(1).

1 The Revenue Cabinet acknow edged that GTE was entitled to a refund in the
amount of $274,489. 07 concerni ng an overpaynment with respect to certain sales
and use taxes it paid for the period of April 1991 through March 1993. The
Revenue Cabi net offset this ampunt agai nst the $370, 313.33 GTE owed for the
peri od of February 1, 1991, through Septenber 30, 1993, which resulted in a
net tax liability of $95,824. 26.



appeal ed the Revenue Cabinet’s ruling to the Board of Tax
Appeal s. 12

GTE argued before the Board that the assessnent letter
failed to satisfy the notice requirenents contained in KRS
131.081(8), ' KRS 131.110(1),* and KRS 139.620(1). In sum GIE
clainmed the assessnent letter was insufficient notice since it
did not contain any information concerning the anount of
interest or penalties assessed against it by the Revenue
Cabi net. GIE maintained that pursuant to KRS 131.081(8), the
Revenue Cabi net was required to provide this information prior
to the expiration of the four-year statute of limtations period
prescribed in KRS 139.620(1).%* In addition, GIE contended that

even if the assessnent |letter was deened to satisfy the notice

12 gee KRS 131.110(5).
13 KRS 131.081(8) provides, in relevant part, as follows:

The cabi net shall include with each notice of
tax due a clear and concise description of the basis
and amount of any tax, penalty, and interest assessed
agai nst the taxpayer, and copies of the agent’s audit
wor kpapers and the agent’s witten narrative setting
forth the grounds upon which the assessnent is nade.

14 KRS 131.110(1) provides that “[t]he Revenue Cabinet shall mail to the
taxpayer a notice of any tax assessed by it[,]” and that “[t] he assessnent
shal | be due and payable if not protested in witing to the cabinet within
forty-five (45) days fromthe date of notice.”

15 As previously discussed, the interest assessed against GTE for the period
of February 1, 1991, through Septenber 30, 1993, was set forth in the notices
of tax due, which were postmarked Cctober 21, 1997. GIE insisted that these
notices were untinmely since they were nailed after the Cctober 20, 1997
deadl i ne.



requirenent, it was nmiled after the October 20, 1997,
deadl i ne. *°

On Cctober 10, 2000, a hearing was held before the
Board concerning the issues raised by GTE in its appeal .
Several witnesses testified at the hearing, including GIE s
staff auditor, Richard Ehle. Ehle explained that he was
involved in the audit that concerned the period of February 1,
1991, through Septenber 30, 1996. Ehle testified that he
recei ved an assessnent |letter addressed to himconcerning this
period on Cctober 27, 1997. Ehle explained that he was
initially unsure of the date he received the assessnent letter,
but that he | ater becane aware of the date when he was presented
with a handwitten Post-it note that was attached to the
letter.? Ehle testified that the Post-it note indicated that he
received the letter on October 27, 1997.'® Ehle testified that
he recogni zed the handwiting on the note as his owm. Ehle
stated that he received the notices of tax due for the period of
February 1, 1991, through Septenber 30, 1996, on Cctober 24,

1997. On cross-exam nation, Ehle acknow edged that it was not

6 GTE raised this issue for the first time before the Board. Interestingly,
GIE failed to retain the envelope in which the letter was sent, which likely
woul d have contained a postnmark date indicating when it was mail ed.

7 Ehle testified that he first became aware of the Post-it note approximtely
two weeks prior to the hearing.

8 The Post-it note, which was signed by Ehle, stated that he received the
letter at approximately 2:30 p.m on Cctober 27, 1997



unusual for his secretary or supervisor to open his mail before
it reached his desk.!® Several enployees fromthe Revenue
Cabinet also testified at the hearing concerning the mailing
system enpl oyed by the Revenue Cabinet. The Revenue Cabi net was
unabl e, however, to produce any wi tness who could verify the
date the assessnent |letter was nail ed.

On Septenber 7, 2001, the Board entered an order
setting aside the assessnment against GIE for the period of
February 1, 1991, through Septenber 30, 1993. The Board
concl uded that the assessnent against GIE for this period was
untinmely and therefore void. The Board' s order stated, in
rel evant part, as follows:

In accordance with the statute of

[imtations as described in KRS 139.110(1),

t he Cabinet had to provide GIE with notice

of any assessment against it for the taxable

period Septenber 1993 on or before COctober

20, 1997.

Sections 131.081(8), 131.110(1) and KRS

139. 620(1) of the Kentucky Revised Statutes

nmust be construed to harnoni ze the statutes

so as to give effect to all of them and in

such a way that they do not becone

nmeani ngl ess or ineffectual. Conmonwealth v.
Phon, Ky., 17 S.wW3d 106, 107-108 (2000).

The proper construction of KRS 88
131.081(8), 131.110(1) and KRS 139.620(1)
requires that five elenents of informtion
must be tinmely provided to a taxpayer in

1t is inportant to note that Ehle never stated that he opened the envel ope
in which the letter was sent; he sinply testified as to the date that he
received the letter. As previously discussed, GIE failed to retain the
envel ope in which the letter was sent.

-7-



order for the taxpayer to have received
noti ce of an assessnent. The five elenments
are: (1) a clear and conci se description of
t he basis and anount of tax, (2) a clear and
conci se description of the basis and anount
of penalty, (3) a clear and conci se
description of the basis and anount of
interest, (4) copies of the agent’s audit
wor k papers; and (5) the agent’s witten
narrative setting forth the grounds upon
whi ch the assessnent is nade.

The Cctober 16, 1997[, assessnent]
letter did not contain elenents (2) and (3);
that is, it did not inform GTE of the
interest and penalty assessed. Therefore,
under KRS 131.081(8) the Cctober 16,

1997[, assessnent] letter did not constitute
notice of the assessnent against GIE for the
February 1, 1991[,] through Septenber 30,
1993[,] taxabl e periods.?°

In order for GIE to have received
tinmely notice under the statutes, both the
Cctober 17, 1997[,] Notices of Tax Due and
the COctober 16, 1997[, assessnent] letter
woul d had to have been nmailed to GIE, as
evi denced by the postmark, on or before
Qct ober 20, 1997. 2

GTE did not receive tinely notice of
t he assessnent against it in the anount of
$370, 313.33 for the taxable periods February
1, 1991[,] through Septenber 30, 1993, and
t herefore, such assessnent is null and void.

20 The Board also found that the assessnment letter was nuiled after the

Cct ober 20, 1997, deadline. |In addition, the Board found that the Revenue
Cabinet had failed to establish that it “has a regul ar system or schene for
mailing that ensures tinely nmailing of tax assessnents[.]”

21 As previously discussed, the envel ope in which the notices of tax due were
sent had an October 21, 1997, postmark date.
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The Board orders the Revenue Cabinet’s
final ruling reversed, and the assessnent
agai nst GTE in the anount of $370,313.33 is
set asi de.

As there is no valid and bi ndi ng
assessnent or liability against which the
Cabi net may offset this refund, the Cabinet
is ordered to authorize paynent of the
refund to GTE in the anount of $274, 489. 07,
plus interest.

The Revenue Cabi net appeal ed the Board's decision to
the Franklin Circuit Court.?® |In its appeal to the circuit

court, the Revenue Cabi net argued, inter alia, that the Board' s

finding that the assessnent letter was untinely was “w t hout
support of substantial evidence.”?® On December 19, 2002, the
circuit court entered an opinion and order affirmng the Board’s
deci sion, which stated, in relevant part, as foll ows:

The Board determ ned that the
assessment |letter dated Cctober 16, 1997[,]
was mailed untinely (after Cctober 20,

1997). This finding of fact is supported by
substantial evidence in the record.
Mysteriously, this letter did not receive a
postmark en route to [GTE]. Thus, the Board
was forced to rely upon circunmstantia

evi dence to determ ne whether the letter was

22 pyrsuant to KRS 131.370(1), “[a]ny party aggrieved by any final order of
the Kentucky Board of Tax Appeals . . . nay appeal to the Franklin Crcuit
Court or to the Circuit Court of the county in which the party aggrieved
resi des or conducts his place of business in accordance wi th KRS Chapter
13B.” Any decision rendered pursuant to this provision is subject to direct
review by the Court of Appeals. See KRS 13B. 160.

2 The Revenue Cabinet also took issue with the Board' s conclusion that it had
to provide GTE with notice of any assessnment against it for the taxable
peri od of February 1, 1991, through Septenber 30, 1993, by Cctober 20, 1997.
In sum the Revenue Cabinet maintained that it was only required to perform
the “act of assessnment” within the four-year statute of Iimtations period
prescribed in KRS 139.620(1).



mai |l ed on or before Cctober 20, 1997. The
postmark and arrival dates for other
correspondence between the Cabi net and [ GTE]
provi de anpl e evi dence to support the
Board’ s decision. Al other letters sent by
t he Cabi net that were postnarked on or

bef ore Cctober 20, 1997[,] were received by
[ GTE] on or before COctober 24, 1997.
However, the assessnent letter in question
did not arrive at [GIE] until Cctober 27,
1997. It is nore than reasonable to
conclude that the assessnment |letter was not
mai led until after Cctober 20, 1997, and
therefore was untinely [citation to record
om tted].?

[ GTE] has a tax refund claimpending in
t he anobunt of $274,489.07. The Cabi net
argues that refund clains are governed by
equi tabl e principles, citing Shannon v.
Hughes, 270 Ky. 530, [109 S.W2d 1174]
(1937). Federal courts allow the governnent
to make an equitable set-off for an
under paynent agai nst any refund cl ai ned by a
t axpayer, even if that underpaynment coul d
not be assessed due to the applicable
statute of limtations. Lewis v. Reynolds,
284 U.S. 281[, 52 S.Ct. 145, 76 L.Ed. 293]
(1932). The United States Court of Cains
supported this reasoning by pointing out
that federal taxpayers have been granted
equi tabl e recoupnent despite failure to file
atinly claimfor a refund. Dysart v.
United States, [169 C.d. 276,] 340 F.2d
624 ([CG.d.] 1965). In other words, if the
t axpayer can offset a tax assessnent for one
period with an untinmely refund claimfor the

24 The circuit court agreed with the Board’ s construction of KRS 131.081(8),
KRS 131.110(1) and KRS 139.620(1). That is to say, the circuit court

concl uded that the Revenue Cabinet was required to provide GIE with both the
assessment letter and the notices of tax due concerning the taxable period of
February 1, 1991, through Septenber 30, 1993, by the Cctober 20, 1997
deadline. Nevertheless, the circuit court reasoned that the assessnent

| etter would have been sufficient to achi eve the purpose for which the notice
statutes were intended if it had been tinely mail ed.

-10-



same period, then the governnment shoul d be
given the reciprocal privilege.

Equi t abl e consi derations do not support
the Cabinet’s desire to offset [GIE s]
refund in this case. In its brief, [GTE]
poi nted out that the Cabi net has al ways
prohi bited taxpayers from using the doctrine
of equitable recoupnent. The Cabinet did
not contradi ct that statenent, nor could
this Court find any published Kentucky
appel | ate court opinions applying equitable
recoupnment. Unlike the federal tax cases
cited by the Cabi net, Kentucky taxpayers
have not been allowed to offset tax
assessnment with untinmely refund cl ai ns.
Thus, as a matter of equity, the Cabi net
shoul d not be allowed to offset a valid
refund claimby the anmount of an untinely
assessnent otherw se uncol |l ecti bl e.

On Decenber 30, 2002, the Revenue Cabinet filed a
notion to alter, anmend or vacate the circuit court’s opinion and
order. The Revenue Cabi net argued that the Board's finding that
the assessnent letter was untinely was unsupported by the
evidence. On March 10, 2003, the circuit court entered an order
granting the Revenue Cabinet’s notion to alter, amend or vacate.
The order stated, in relevant part, as follows:

The Court, in its Order of Decenber 19,
2002, made a critical factual error in
reaching its conclusions on the tineliness
of the mailing of the assessnment letter. In
its Order, the Court cited as a rel evant
fact that the Cctober 16, 1997, assessnent
letter did not have a postmark date stanped
upon the envel ope at the tine of delivery.
This factual finding was incorrect and |ed
the Court to circunstantial concl usions
whi ch were prejudicial to the Cabinet.

-11-



In actual fact, the postnark date of
the COctober 16, 1997[,] assessnent letter
coul d not be determ ned because GIE, the
Respondent herein, could not produce the
envel ope in which the letter had arrived.
This was despite the fact that GIE coul d
produce the envel opes for all other
assessnent and notice of tax due letters
sent to GIE concerning this audit and a
related audit. In light of this correction,
the Court nust re-examne its hol ding that
t he Board of Tax Appeal s’ concl usion that
t he Revenue Cabinet’s notice of assessnent
was not tinmely mailed was supported by
substanti al evidence in the record.

Reference to the evidence cited by the
Board in its Order reveals that the Board's
concl usion that the Cctober 16,

1997[, assessnent] letter was nuil ed
untimely, could only be based upon the

evi dence of the post-it-note attached to the
letter by Rick Ehle of GIE.[ ] Ehle, at the
heari ng before the Board, testified that he
had di scovered a post-it-note attached to
the Cctober 16th letter indicating that he
had received the letter on Cctober 27th.
Ehl e al so testified, however, that he was
not the first person at GIE who woul d have
received this letter. This post-it-note,

whi ch was not discovered until well after
Ehl e’ s deposition, was not furnished to the
Revenue Cabi net until shortly before the
Board’'s hearing. Ehle had no specific
menory of making the post-it-note, but
identified it as his handwiting.

Agai n, we repeat, the postnarked
envelope in which the letter arrived at GIE
was never found or produced.

-12-



The evi dence before the Board clearly
denonstrates that the Revenue Cabi net proved
concl usi vely and convincingly a regul ar
system for the mailing of assessnent
letters, including particular attention to
t hose involving an i npendi ng statute of
limtations deadline. The substantia
wei ght of the evidence fromthe hearing only
supports the conclusion that this
presunption applies to support the Cabinet’s
position that the Cctober 16th letter was
mai |l ed on or before the October 20th
deadline. The johnny-cone-lately post-it-
note is insufficient evidence as a matter of
| aw t o support the Board's finding that the
assessnent letter was mailed after the
Cctober 20th deadline. As a consequence,
the Board’'s finding to the contrary is
arbitrary and nust be set aside [enphasis
omtted].

The Court reaffirns the portions of its
Order holding that the assessnent |etter
constitutes sufficient notice under the
statute.

The Court, however, does not reaffirm
the portions of its Order holding that there
is no of fset agai nst another pending tax
refund claimby GITE. In |light of the above
hol ding, this issue is no longer central to
the Court’s decision in this case. But the
tax refund statutes (KRS 139.770 and KRS
134.580) only allow refunds for an
“overpaynent of tax.” Qur review of
additional authorities cited by the Cabi net
has convinced us that the Court’s initia
analysis of this issue in its Decenber 19,
2002[,] Order[ ] is also incorrect. The
princi pl es of equitable recoupnent
previously cited by the Court do not apply
to the i ssue of whether GIE South nade an
over-paynent of taxes in a separate
transacti on.

VHEREFORE, t he Revenue Cabinet’s Modtion
to Alter, Anmend or Vacate the Court’s

- 13-



Decenber 19, 2002, Judgnent is GRANTED. The

Board’s Order, that the Cabinet’s assessnent

letter of Cctober 16, 1997, |S HEREBY SET

ASI DE AND VACATED. The Cabi net’s Tax

Assessnent under the October 16, 1997[,]

letter, 1S HEREBY ORDERED REI NSTATED.

Thi s appeal foll owed.

GTE raises three issues on appeal. First, GIE asserts
that the circuit court erroneously substituted its judgment on
the wei ght of the evidence for that of the Board when it held
that the evidence was insufficient as a nmatter of |law to support
the Board’ s finding that the assessnment letter was nailed after
t he Cctober 20, 1997, deadline. Second, GIE contends that the
circuit court erred by concluding that the assessnent |letter
constituted sufficient notice under the relevant statutes.?®
Third, GIE clains that it is entitled to a refund for the tine
period that is in dispute and that the Revenue Cabi net is not
entitled to a setoff of the alleged liability against this
r ef und.

We begin our analysis by setting forth the proper
standard of review. \When a circuit court is charged with the

task of reviewing the final decision of an adm nistrative

agency, such as the Board of Tax Appeals, its reviewis limted

2 GTE al so takes issue with the circuit court’s conclusion that the evidence
bef ore the Board denpnstrated that the Revenue Cabinet “proved concl usively
and convincingly a regular systemfor the mailing of assessnent letters[.]”
As previously discussed, the Board found that the Revenue Cabinet failed to
establish that it “has a regular systemor scheme for nailing that ensures
timely mailing of tax assessments[.]” W need not address this issue,
however, as its resolution is not central to our disposition of this appeal

-14-



by KRS 13B. 150(2) to a determ nation of whether the agency’s
decision is:

(a) In violation of constitutional or
statutory provisions;

(b) In excess of the statutory authority of
t he agency;

(c) Wthout support of substantial evidence
on the whol e record;

(d) Arbitrary, capricious, or characterized
by abuse of discretion;

(e) Based on an ex parte conmmuni cation
whi ch substantially prejudiced the
rights of any party and likely affected
t he outcome of the hearing;

(f) Prejudiced by a failure of the person

conducting a proceeding to be
di squalified pursuant to KRS
13B. 040(2); or

(g) Deficient as otherw se provided by |aw.

Whet her the Revenue Cabi net provided GTE with due and
timely notice of the tax assessnment |evied against it for the
period of February 1, 1991, through Septenber 30, 1993, presents
a mxed question of fact and |aw.?® “When considering questions
of law or m xed questions of fact and |law, the review ng Court

has greater latitude in determ ning whether the findings were

supported by evidence of probative value than when only a

26 See, e.g., Kentland El khorn Coal Corp. v. Yates, Ky.App., 743 S.wW2d 47, 49
(1988); and Harry M Stevens Co., Inc. v. Wrknen's Conpensation Board,
Ky. App., 553 S.W2d 852 (1977).
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question of fact is at issue.”?

As previously discussed, GIE
first takes issue with the circuit court’s determ nation that
“[t]he johnny-cone-lately post-it-note [was] insufficient as a
matter of law to support the Board s finding that the assessnent
letter was mailed after the Cctober 20th deadline.” Wen the
party with the burden of proof on a factual issue is successful
before an administrative tribunal, as in the case sub judice, %
the i ssue on appeal is whether substantial evidence supports the
agency’s conclusions.? “Substantial evidence has been defined
as sone evidence of substance and rel evant consequence, havi ng
the fitness to induce conviction in the mnds of reasonable

n 30

peopl e. Moreover, it is well-settled that a review ng court

may not substitute its judgnent for that of an adm nistrative

tribunal “as to the weight of the evidence on questions of

n 31

fact. Fi ndi ngs of fact shall not be set aside unless clearly

27 purchase Transportation Services v. Estate of Wlson, Ky., 39 S.W3d 816,
817-18 (2001).

2 O early, the burden was on GTE to establish the facts necessary to support
its statute of limtations defense. C., Wnmer v. City of Ft. Thonas,

Ky. App., 733 S.W2d 759, 761 (1987)(stating that pleading the statute of
limtations is an affirnmative defense and the burden lies with the party
asserting the defense to show his entitlenent to it). See also Wods v.
Conmi ssi oner of Internal Revenue, 92 T.C. 776, 779 (U.S. Tax Ct. 1989).

2 gee, e.g., Special Fund v. Francis, Ky., 708 S.W2d 641, 643 (1986).

30 Burton v. Foster Weeler Corp., Ky., 72 S.W3d 925, 929 (2002)(citing
Snyzer v. B.F. Goodrich Chemcal Co., Ky., 474 S.W2d 367, 369 (1971)).

31 KRS 13B.150(2). See al so Paranmount Foods, Inc. v. Burkhardt, Ky., 695
S.W2d 418, 419-20 (1985); and Revenue Cabi net v. Kentucky-Anerican Water
Co., Ky., 997 s.w2d 2, 8 (1999).
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erroneous and a factual finding is not clearly erroneous if it
is supported by substantial evidence.*?

Based on the | ack of evidence to support the Board's
finding on this issue, we agree with the circuit court’s
reversal of the Board s determ nation that the assessnent letter
was mailed untinely. The Board appears to have premised its
finding on Ehle’s testinony that he received the assessnent
letter on Qctober 27, 1997.3% Ehle, however, never stated that
he opened the envelope in which the letter was sent; he sinply

4 In fact,

testified as to the date that he received the letter.?
Ehle testified that it was not unusual for his secretary or
supervi sor to open his nmail before it reached his desk. As
previ ously discussed, the burden was on GIE to establish the
facts necessary to support its statute of limtations defense.
“A party pleading the statute of limtations as a bar to

assessment establishes a prima facie case by showi ng that the

statutory notice was mail ed beyond the normal |y applicable

32 See, e.g., Johnson v. Galen Health Care, Inc., Ky.App., 39 S.W3d 828, 832
(2001); and Uni nsured Enpl oyers’ Fund v. Garland, Ky., 805 S.wW2d 116, 117
(1991).

% The Board cited Ehle’s testinony fromthe October 10, 2000, hearing and
Janmes Gaither’s deposition testinony in support of its determination that the
assessment letter was mailed untinely. Gither was Ehle’s supervisor during
the tinme period relevant to this appeal. In his deposition, Gaither stated
that he first came into contact with the assessnment |letter on October 27
1997, when Ehle presented himwith the letter and the attached Post-it note.

34 Likewise, Gaither sinply testified as to the date that he received the
letter from Ehle.
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period provided by the statute of limtations.”* Like the
circuit court, we conclude that the scant evidence before the
Board concerning the alleged untineliness of the assessnent
letter was insufficient “to induce conviction in the mnds of

reasonabl e people[;]”3°

and accordingly, GIE failed to satisfy
its burden on this issue. Consequently, the circuit court
correctly reversed the Board' s determ nation that the assessnent
letter was mailed after the Cctober 20, 1997, deadline.

GTE further contends that the circuit court erred by
concluding that the assessnent letter constituted sufficient
noti ce under the relevant statutes. In sum GIE maintains that
“I's]trict conpliance with the notice requirenents of KRS §8
131.110(1), 139.620(1) and 131.081(8) is required.” GIE s
argunment is prem sed upon its interpretation of KRS 131.081(8),
KRS 131.110(1) and KRS 139.620(1). GIE contends that before a
t axpayer will be deemed to have received notice of an
assessnent, the aforenentioned statutes, when read together,
require that the notice of the assessnent include the follow ng:
(1) a clear and concise description of the basis and anount of
any tax assessed agai nst the taxpayer; (2) a clear and concise

description of the basis and anount of any penalty assessed

agai nst the taxpayer; (3) a clear and concise description of the

35 Whods, 92 T.C. at 779.

36 Burton, 72 S.W3d at 929.
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basi s and anount of any interest assessed agai nst the taxpayer;
(4) copies of the agent’s audit workpapers; and (5) the agent’s
witten narrative setting forth the grounds upon which the
assessnent is made.®’” W agree with GTE' s construction of KRS
131.081(8), KRS 131.110(1) and KRS 139.620(1).

It is well-established that doubtful |anguage in
statutes inposing taxes should be resolved in favor of the

8

t axpayer.3® As the former Court of Appeals stated in George v.

Scent : 3°

Taxi ng | aws should be plain and
preci se, for they inpose a burden upon the
peopl e. That inposition should be
explicitly and distinctly revealed. |If the
Legislature fails so to express its
intention and neaning, it is the function of
the judiciary to construe the statute
strictly and resol ve doubts and anbiguities
in favor of the taxpayer and agai nst the
t axi ng powers. “°

%7 See KRS 131.081(8).

3 WDKY-TV, Inc. v. Revenue Cabinet, Conmonweal th of Kentucky, Ky.App., 838
S.W2d 431, 433 (1992).

3 Ky., 346 S.W2d 784, 789 (1961) (citing Frank Fehr Brewi ng Co. V.
Conmonweal th ex rel. Cates, 296 Ky. 667, 178 S.W2d 197 (1944)).

40 1d. See also Matter of Protest of Strayer, 716 P.2d 588, 592 (Kan

1986) (hol ding that “[t]ax statutes are penal, and thus nust be strictly
construed in favor of the taxpayer”); First National Bank of Springfield v.
Dept. of Revenue, 421 N. E 2d 175, 177 (111. 1981)(holding that “[t]axing
statutes are to be strictly construed, and their |anguage is not to be

ext ended or enlarged by inplication beyond its clear inport, but in cases of
doubt such laws are construed nost strongly agai nst the governnent and in
favor of the taxpayer”); and KTVQ Inc. v. Bair, 255 NwW2d 111, 112-13 (lowa
1977) (noting that “[i]n construing tax statutes doubt is resolved in favor of
the taxpayer”). The historical underpinnings for the general rule that
taxing statutes are to be strictly construed in favor of the taxpayer can be
traced to Chief Justice Marshall’'s declaration in MCulloch v. Maryland, 17
US. (4 Weat) 316, 431, 4 L.Ed. 579 (1819), that “[t]he power to tax

i nvol ves the power to destroy[.]”
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We concl ude that KRS 131.081(8), KRS 131.110(1) and
KRS 139.620(1) were intended to provide the taxpayer with notice
of any tax, interest or penalties assessed against him as well
as the basis of such assessnent within a tinely fashion, so as
to allow for a protest of the assessnent if necessary. KRS
139.620(1) provides that “[i]f the amount of tax conputed by the
cabinet is greater than the anount returned by the taxpayer, the

excess shal | ** be assessed by the cabinet within four (4) years

fromthe date the return was filed” [enphasis added]. KRS
131. 110(1) provides that “[t] he Revenue Cabi net shall mail to
the taxpayer a notice of any tax assessed by it[,]” and that

“[t]he assessnent shall be due and payable if not protested in

witing to the cabinet within forty-five (45) days fromthe date
of notice” [enphases added]. KRS 131.110(1) further provides
that any protest “shall be acconpanied by a supporting statenent
setting forth the grounds upon which the protest is nmade”
[ emphasi s added].

In order for the taxpayer to nmake an inforned decision

concerning its right to protest a tax assessnent, the

1t is a fundamental rule of statutory construction that the word “shall” is
to be treated as mandatory unless the context requires otherwise. See, e.g.,
Al exander v. S & MMtors, Inc., Ky., 28 S.W3d 303, 305 (2000). See also
KRS 446.010(29). Furthernore, our Supreme Court recently stated in
Conmonweal th v. Phon, Ky., 17 S.W3d 106, 108 (2000), that “statutes should
be construed in such a way that they do not becone neaningl ess or
ineffectual” [footnote omtted].
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Legi sl ature enacted KRS 131.081(8), which details the
information that is to be provided to the taxpayer as foll ows:

(8) The cabinet shall include with each
notice of tax due a clear and concise
description of the basis and anount of any
tax, penalty, and interest assessed

agai nst the taxpayer, and copies of the
agent’s audit workpapers and the agent’s
witten narrative setting forth the grounds
upon which the assessnent i s nade.
Taxpayers shall be simlarly notified
regardi ng the denial or reduction of any
refund or credit claimfiled by a taxpayer
[ enphasi s added].

Central to our holding in this case is a determ nation
of the Legislature’s intent as to the application of the four-
year statute of limtations. The Revenue Cabi net takes the
position that this four-year limtation applies only to the
assessnent of the tax. Thus, the Revenue Cabi net contends that
it was not required to provide the taxpayer with the five
el ements of information within the four-year period. The
Revenue Cabi net did send GIE an assessnent letter in the four-
year period which contained the basis and anount of the tax
assessed against it for the period of February 1, 1991, through
Sept enber 30, 1993, along with the audit workpapers and agent’s
witten narrative for that period.* However, it was not until

Cct ober 24, 1997, that GIE received fornal notices of tax due

42 As previously discussed, GIE failed to establish that the assessnent letter
was untinely nmailed after the Cctober 20, 1997, deadli ne.
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whi ch included the interest assessed against it for the period
in question, in an envel ope postmarked QOctober 21, 1997.

When KRS 131.081(8) is read in conjunction with KRS
131. 110(1) and KRS 139.620(1), we are persuaded that KRS
131.081(8) requires the Cabinet to include with each notice of
tax due the five elenents set forth in the statute within the
four-year statute of |limtations period contained in KRS

139.620(1). In the case sub judice, the tinmely assessnent

letter contained three of the required five elenents, but the
remai ning two elenments (interest and | ack of penalty) were not
provided until the untinely notice of tax due was sent. Wile
t he Revenue Cabinet contends that it substantially conplied with
the requirenents of the statutes, we hold that the clear
| anguage of the statutes in question | eaves no room for
substanti al conpliance. Consequently, we are of the opinion
that strict conpliance with the notice requirenments contained in
KRS 131.081(8), KRS 131.110(1) and KRS 139.620(1) is nandated.
To hold otherwi se would, at a m ninmum render KRS 131.081(8)
meani ngl ess or ineffectual.*

Wil e our holding on the notice issue favors GIE, we
accept the Revenue Cabinet’s alternative argunent that GIE is

not entitled to a refund concerning the sales and use taxes it

4% To adopt the Revenue Cabinet’s construction of the statutes in question
woul d have the effect of extending the tinme period for providing the taxpayer
with the elenents listed in KRS 131.081(8) indefinitely.
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paid for the period of April 1991 through March 1993, since it
did not “overpay” its taxes for that period.* KRS 139. 770,

whi ch governs clains for refunds or credits for taxes paid,

provi des that “[t]he taxes paid pursuant to the provisions of
this chapter shall be refunded or credited in the nmanner
provided in KRS 134.580.”% KRS 134.580(2) authorizes the
Revenue Cabinet to issue a refund or credit for “any overpaynent
of tax and any paynment where no tax was due.”*® Thus, an

“over paynent” or “paynent where no tax was due” nust occur
before a refund is authorized.*” Stated another way, the
taxpayer is only entitled to a refund if he has overpaid his tax

liability.

4 As previously discussed, GTE had clained a refund of $274, 489.07 for
over paynent of its sales and use taxes during this period.

45 See KRS 139.770(1).
46 KRS 134.580(4) provides, in relevant part, as follows:

Nothing in this section shall be construed to
aut hori ze the agency to make or cause to be made any
refund except within four (4) years of the date
prescribed by law for the filing of a return
i ncluding any extension of time for filing the return

except in any case where the assessnent period
has been extended by witten agreenment between the
taxpayer and the cabinet[.]

The Revenue Cabi net concedes that GIE' s refund request for the period of
April 1991 through March 1993 was tinely filed.

47 Pursuant to KRS 134.580(1)(b), “‘[o]verpaynent’ or ‘paynent where no tax

was due’ neans the tax liability under the terns of the applicable statute
wi thout reference to the constitutionality of the statute.”
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In Lewis v. Reynolds,“ the United States Supreme Court

noted | ong ago that this issue i nvol ves a redeterm nation of

the entire tax liability. Wile no new assessnent can be nade,
after the bar of the statute has fallen, the taxpayer,

nevertheless, is not entitled to a refund unl ess he has overpaid

his tax.’”4°

The Suprenme Court went on to hol d:

An over paynent nust appear before refund is
aut hori zed. Although the statute of
limtations may have barred the assessnent
and collection of any additional sum it
does not obliterate the right of the
[governnent] to retain paynents already
recei ved when they do not exceed the anount
whi ch m ght have been properly assessed and
demanded [ enphasi s added]. >

The principles enunciated by the Supreme Court in

Lewi s have becone ingrained in the jurisprudence of tax |aw *

Al t hough this issue appears to be one of first inpression in
Kent ucky, we see no reason to deviate fromthis majority rule.
Consequently, we conclude that even though the assessnent and

collection of GIE s tax liability for the period of April 1991

48 284 U S. 281, 52 S.Ct. 145, 76 L.Ed. 293, nodified by, 284 U S. 599, 52
S.Ct. 264, 76 L.Ed. 514 (1932).

4 1d. 284 U 'S at 283 (quoting Lewis v. Reynolds, 48 F.2d 515, 516 (10th Gr.
1931)).

0 |d. 284 U S at 283.

51 See IES Industries, Inc. v. United States, 349 F.3d 574, 581 n.5 (8th Gir.
2003); Bachner v. Conmi ssioner of Internal Revenue, 109 T.C. 125, 130-32
(U.S. Tax . 1997); Allen v. United States, 51 F.3d 1012, 1014-15 (11th Cir.
1995); Angle v. United States, 996 F.2d 252, 256 (10th Cr. 1993); Bankers
Trust Corp. v. New York City Departnent of Finance, 301 A D.2d 321, 330

(N. Y. App. Div. 2002); and Sprint Conmunications Co. v. State Board of

Equal i zation, 47 Cal.Rptr.2d 399, 402-03 (Cal.App. 1995).
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t hrough March 1993, is now barred by the statute of limtations,
t he Revenue Cabinet has the right to retain prior excess
paynments for that sane tine period to the extent that they do
not exceed the anount “which m ght have been properly assessed
and demanded.”®* Unfortunately, the circuit court failed to
determ ne the anmpbunt of tax that had been assessed agai nst GIE
for the period of April 1991 through March 1993. As previously
di scussed, the Revenue Cabi net contends GIE underpaid its sal es
and use taxes in the amount of $370, 313.33 for the period of
February 1, 1991, through Septenber 30, 1993. This period
over|l aps by eight nonths the period for which GTE has requested
a refund. Consequently, this matter nust be renmanded to the
circuit court for a factual determ nation of whether the refund
anount requested by GIE for the period of April 1991 through
March 1993 exceeds the anbunt assessed against it for that sane
time period. GIE will be entitled to a refund for any such
excess; otherwise, the entire refund will be exhausted as an
of fset against the tax liability for that period which m ght
have been properly assessed and demanded.

Based on the foregoing reasons, the order of the
Franklin Grcuit Court is reversed, and this matter is renmanded
for further proceedi ngs consistent with this Qpinion.

ALL CONCUR

2 Lewis, 284 U.S. at 283.
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