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BEFORE: COMBS, KNOPF, AND McANULTY, JUDGES.

McANULTY, JUDGE. difford Jeffrey appeals froma default

j udgnment of the Bell Circuit Court, granted in a divorce action
to his fornmer wife, Naom @Gil Birley Jeffrey. difford s
primary claimis that the circuit court |acked personal and
subject matter jurisdiction to grant the divorce and divide the
marital property. Having concluded that the circuit court had
jurisdiction over this divorce action pursuant to Kentucky

Revi sed Statutes (KRS) 454.220, we affirm



Naom and Cifford Jeffrey were married in West
Virginia in 1956. They resided in Kentucky throughout the
marri age, although for the |ast several years, Cifford worked
in West Virginia. He returned to Kentucky on weekends and
during vacations. Naom and difford separated on Septenber 26,
2001, after Naom |earned that Cifford had been having a | ong-
termrelationship with a woman who lived in West Virginia.
After the separation, difford noved permanently to \West
Virginia. On Qctober 10, 2001, Naom filed a Petition for
Di ssolution of Marriage and an affidavit for the appoi ntnent of
a warning order attorney in the Bell Circuit Court. A warning
order was issued on the sane day.

On Novenber 6, 2001, difford petitioned for divorce
in the Famly Court of Cabell County, West Virginia. Al t hough
Clifford clains that he filed his petition in West Virginia
prior to the commencenent of the Bell County action, the report
of the warning order attorney indicates that difford received
notice of Naom's divorce petition on Cctober 18, 2001, wel
before the date he filed his action in West Virginia.

The warni ng order attorney advi sed Naonmi’'s counse
that Aifford did not intend to enter an appearance or to
contest the action in Kentucky. Naom thereafter filed an
anmended petition stating that she and Cifford were both

residents of Kentucky before their separation. The petition
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al so stated that “the respondent [Cifford] is within the
personal jurisdiction of the Court pursuant to KRS 454. 220 and
under that statute, the Kentucky Secretary of State is deened
the statutory agent for service of process.” Accordingly, on
Novenber 23, 2001, difford was served with a copy of the
sumons by the Secretary of State of Kentucky.

Aifford made no response to the sumons, nor did he
make a personal appearance in the Bell Circuit Court. On January
2, 2002, Naom and Teresa Justice (Naom and difford s
daughter) gave their depositions; they were filed in the circuit
court on the sanme day. Naom thereafter filed a notion for
default judgnent. On January 8, 2002, the Bell Circuit Court
entered its Findings of Fact, Conclusions of Law and Decree of
Di ssolution of Marriage. The circuit court divided Naom and
Cifford s marital assets, awarding Naom the marital residence,
furniture, an autonobile, a |lunp sum of $25,000 in mai ntenance,
and a share of Cifford s retirenent fund. difford appeal ed
t he order on February 7, 2002.

Meanwhi | e, the West Virginia action, which had been
stayed on Septenber 18, 2001, pending the outcone of the
Kent ucky case, proceeded with a hearing on April 1, 2002, to
determine Cifford s residency. On January 9, 2003, the West
Virginia Famly Court entered an order holding that the Kentucky

court did not have jurisdiction to adjudicate spousal support
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and marital assets located in West Virginia, and that difford
coul d pursue those issues in West Virginia pursuant to the
“divisible divorce” doctrine. Naom appeal ed this order.

Cifford meanwhile had filed a notion pursuant to
Rul es of Civil Procedure (CR) 60.02 in Bell GCrcuit Court,
seeking relief fromthe default judgnment. There is no copy of
this notion in the record. The notion was denied in an order
entered on February 11, 2003. That order indicates that
Clifford raised two issues in the CR 60.02 notion: he chall enged
the jurisdiction of the Bell Crcuit Court and argued that
i nadequate notice was given of Naom and Teresa s depositions.
Clifford then filed a “Mdtion for Reconsideration and Mdtion to
Alter, Amend, or Vacate the Court’s Order of February 11, 2002.”
These notions were also denied by the circuit court on May 6,
2003, on the grounds that such reconsideration was not pernitted
under the Civil Rules, and that difford s proper avenue of
redress was an appeal. Cdifford failed to file a tinely appea
of the denial of his CR 60.02 notion, however, and this Court
denied his notion to add the |latter two orders of the Bel
Circuit Court to this appeal.

Finally, on April 28, 2003, the Grcuit Court of
Cabel |l County, West Virginia, reversed the order of the famly
court on the grounds that it had m sapplied KRS 403.140 and the

di vi si bl e divorce doctrine in its ruling.
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Cifford raises four argunents on appeal. First, that
the Bell Grcuit Court | acked personal and subject matter
jurisdiction to enter the default judgnment; second, that default
j udgnments are disfavored in Kentucky and that he shoul d be
afforded the right to present his case before the circuit court;
third, that Naom deceived the circuit court as to ifford's
residency in Kentucky, thus leading it to base its jurisdiction
on the m staken belief that Cifford had resided in Kentucky for
180 days imrediately prior to the filing of the initial divorce
petition; and finally, that notice of the depositions of Naom
and their daughter was insufficient under CR 30.01.

In Kentucky, it is permssible to appeal directly from
a default judgnent. “However, the issue in such an appeal [is]
[imted to determ ni ng whet her the pleadings were sufficient to
uphol d the judgnment, or whether the appellant was actually in

default.” Mngey v. dine Leasing Service, Inc., Ky. App., 707

S.W2d 794, 796 (1986) citing Rouse v. Craig Realty Co., 203 Ky.

697, 262 S.W 1083 (1924).
The exception to this rule is that subject matter
jurisdiction is “open for the consideration of the review ng

court whenever it is raised by any party[.]” Commonwealth,

Dept. of Hi ghways v. Berryman, Ky., 363 S.W2d 525, 526-27

(1962).



Qur review of the pleadings in this case shows themto
be sufficient to uphold the default judgnent. Moreover,
Adifford has not chall enged their sufficiency, except in his
prehearing statenent, where he |isted as one of the issues to be
addressed on appeal the “[v] agueness of pleadi ngs maki ng grant
of relief in KY divorce inequitable and illegal.” He did not,
however, pursue this issue in his appellate brief. Nor is there
any question that Cifford was in default, nor does he contest
that fact, except insofar as it relates to the circuit court’s
jurisdiction.

The only issue that may be properly addressed in this
appeal, therefore, is whether the Bell G rcuit Court had
jurisdiction over this divorce action.

Cifford argues that the Bell Circuit Court was
wi t hout personal or subject matter jurisdiction to issue the
default judgnent because he is a resident of Wst Virginia. He
clains that West Virginia, where he filed his action, has sole
jurisdiction over the issues of equitable distribution and
al i nony. He accuses Naom of fraud and perjury for stating that
Aifford had been a resident of Kentucky for 180 days
i mredi ately prior to the filing of her divorce petition, arguing
that this led the Crcuit Court m stakenly to conclude inits
judgnment that “[t]he record establishes and this Court finds

that both the petitioner and respondent were citizens and
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residents of Pineville, Bell County, Kentucky for at |east 180
days prior to the filing of this action.”

Cifford does not indicate where in the record we may
find evidence of Naom 's alleged fraud and perjury. |In fact, he
admts that on at |east two occasions she testified that
Cifford ceased to be a resident of Kentucky on Septenber 26,
2001, several days prior to the filing of her divorce petition.

Regardless, difford s claimthat the Bell Crcuit
Court was wi thout jurisdiction because he had not resided in
Kentucky for 180 days immedi ately prior to the filing of Naom's
di vorce petition is without nmerit, and rests on a
m sunder st andi ng of the requirenents set out in KRS 403. 140.
Only one party to a divorce action is required to be a resident
of Kentucky for the court to exercise jurisdiction to grant a
di ssolution of the marriage. KRS 403. 140 states in rel evant
part:

(1) The Grcuit Court shall enter a decree
of dissolution of marriage if:

(a) The court finds that one (1) of the
parties, at the tine the action was
commenced, resided in this state, or was
stationed in this state while a nenber of
the arned services, and that the residence
or mlitary presence has been maintained for
180 days next preceding the filing of the
petition . . . [.]

KRS 403.140(1)(a).



Cifford does not dispute the fact that Naom was a
resi dent of Kentucky for 180 days prior to the filing of her
di vorce petition. Under the statute, that is sufficient to give
the circuit court jurisdiction to grant the dissolution. Even
if difford s allegations of fraud and perjury agai nst Naom
were substantiated, it is unclear why she woul d have needed to
deceive the circuit court on this point. Simlarly, therefore,
the circuit court’s finding that both parties had resided in
Kentucky for 180 days prior to the filing of the petition was
harm ess error. Cdifford clains that his case is directly

parallel to that of Karahalios v. Karahalios, Ky. App., 848

S.W2d 457, 459 (1993), in which the appellant asserted that the
appel | ee had fraudulently procured the circuit court's
jurisdiction under KRS 403.140 by m srepresenting the duration

of her residency in Kentucky. I n Karahal i os, however, one

party did not reside in the state, and there was a controversy
about the residency of the other party. There is no controversy
about Naomi’'s residency. This Court clearly stated in
Karahal i os that “KRS 403.140(1)(a) requires that at |east one
party to a dissolution of marriage acti on nust have been
residing in Kentucky for 180 days before filing a petition for

divorce.” Karahalios, 848 S.W2d at 459 (enphasis supplied).

That requirenent has been net by Naom in this case.



In regard to the distribution of the narital property,

Clifford relies on Gaines v. ines, Ky. App., 566 S.W2d 814

(1978), to argue that the Bell Crcuit Court was w thout
jurisdiction to award nai ntenance or to distribute property

| ocated outside the state of Kentucky, such as his retirenent
account which is held by an insurance conpany in New York

Gai nes stands for the proposition that a court does not have the
authority to order the disposition of property outside the state
if that court does not have in personamjurisdiction over the
absent spouse. “[T]he court cannot enter an in personam order
directed to an absent litigant to do sonme act with reference to
personalty which is either within or without the state.”

Gaines, 566 S.W2d at 819. The holding in Gaines has been

super seded, however, by the passage in 1992 of KRS 454.220, the
marital |long-armstatute. A divorce court in Kentucky nmay
assert long-armjurisdiction to distribute marital property,

whet her that property is located in Kentucky or el sewhere, if

t he nonresi dent respondent commtted one of the predicate acts
establ i shing grounds for personal jurisdiction in Kentucky
within the statutory time limts set out in KRS 454.220. See L
Graham & J. Keller, 15 Kentucky Practice, Donestic Relations Law
§ 14.20, p. 407 (2" ed. 1997 & 2004 supp.). Kentucky’s long arm

statute reflects the holding in Shaffer v. Heitner, 433 U S.




186, 97 S. C. 2569, 53 L. Ed. 2d 683 (1977), and sets out

grounds for jurisdiction over non-residents:

A court in any matrinonial action or famly
court proceeding involving a demand for
support, alinony, maintenance, distributive
awards, or special relief in matrinonial
actions may exercise personal jurisdiction
over the respondent or defendant
notw t hstanding the fact that he or she no
| onger is a resident or domiciliary of this
state, or over his or her executor or
admnistrator, if the party seeking support
is aresident of or domciled in this state

f our

at the tinme the demand is made, if this

state was the matrinponial domcile of the

parties before their separation; the

def endant abandoned the plaintiff in this
state; or the claimfor support, alinony,

mai nt enance, distributive awards, or speci al
relief in matrinonial actions accrued under
the laws of this state. The action shall be
filed within one (1) year of the date the
respondent or defendant becane a nonresi dent
of, or noved his domcile from this state.
Service of process may be made by persona

service if the defendant or respondent

is

found within the state or by service through

the use of KRS 454.210(3).
KRS 454. 220.

The requirenments of the statute were clearly net

in this case.

Kentucky was Cifford and Naom’'s matrinonial domcile, difford

abandoned Naom in Kentucky, and Naomi's claimfor relief

accrued under the |aws of Kentucky. The action was filed well

wi thin one year of the date Clifford noved his domicile from

Kentucky to West Virginia. The Bell Grcuit Court therefore had
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personal jurisdiction over Cifford and hence subject matter
jurisdiction over the entire action.

Cifford has al so argued that although service through
the warni ng order attorney may have sufficed to create
jurisdiction to grant the divorce, it was insufficient to permt
the distribution of any marital property. The record clearly
i ndi cates, however, that Cifford also received notice fromthe
Kentucky Secretary of State, fully in accordance with the
procedure outlined in KRS 454.210(3). difford had anple notice
of the Kentucky action, but sinply chose not to participate.

Cifford s remaining argunents, that the default
j udgnment contravenes Kentucky's policy of treating such
judgnents with disfavor, and that the notice requirenents of CR
30. 01 were not observed in providing notice of the depositions,
are precluded fromour consideration because, as we have al ready
di scussed, a default judgnent may only be chall enged on the
sufficiency of the pleadings. W also note that difford
previously raised the issue of deposition notice in his CR 60.02
notion and never appeal ed the denial of that notion by the
circuit court. This Court has already denied his notion to join
that petition and the circuit court’s order to this appeal.
Cifford will not be permtted to circunvent our prior order.

The judgnent of the Bell Circuit Court is affirned.

ALL CONCUR
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