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TAYLOR, JUDCGE: Tiffany M Coverdell brings this appeal from an

April 8, 2003, Order of the Franklin Circuit Court. W affirm
On August 4, 2000, Coverdell began enploynent with the

Jefferson County Public Schools. On Septenber 23, 2000,

Coverdell took the Praxis test to obtain a certificate of

eligibility for a teaching internship. She scored a 145 on the

test. She was infornmed that a score of 145 was not passing.



She again took the Praxis test on January 20, 2001. Her score
was 145. In a letter dated May 29, 2001, the Director of the
Di vision of Testing and Research at the Education Professional
St andards Board (EPSB) informed Coverdell that “[a] review of
the m ni num score set in January 2000 reveal ed that the new
passing score of 146 is inconsistent with the score intervals
for test. . . your score of 145 is now a passing score.” It
appears the Praxis test was scored in increnents of five and,
therefore, an individual could score a 145 or a 150 but not a
146.

Consequently, Coverdell filed an action with the Board
of Clains alleging negligence against both the EPSB and the
Kent ucky Departnent of Education (Departnent of Education). The
Departnment of Education filed a notion to dismss, and by Order
entered February 21, 2001, the Board of C ains dismssed the
Departnent as a party. Coverdell then filed a Conplaint in the
Franklin Circuit Court seeking judicial review of Board of
G ainms’ Order dismssing the Departnment of Education. The
circuit court ultinmately agreed with the Board and affirned its
decision. This appeal follows.

Coverdell contends the Board of Clains conmtted error
by di sm ssing the Departnment of Education. As an appellate
court, we step into the shoes of the circuit court and review

the adm ni strative agency’s decision for arbitrariness. See
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Aneri can Beauty Homes Corp. v. Louisville and Jefferson County

Pl anni ng and Zoni ng Comm ssion, Ky., 379 SSW 2d 450 (1964). 1In

this instance, we nust determ ne whether the Board of C ains’
decision to dismss the Departnent of Education was arbitrary
and capricious. |d. After review of the record, we nust agree
with the circuit court that the Board s decision dismssing the
Departnment of Education was proper.

The EPSB was established in 1990 as part of the
Kent ucky Education Reform Act and was housed within the
Departnent of Education. By Executive Order 2000-851, effective
July 1, 2000, the EPSB was established as an i ndependent agency
attached to the Governor’s Ofice.

It is uncontroverted that Coverdell was first enployed
by Jefferson County Schools on August 4, 2000, and first took
the Praxis test on Septenber 23, 2000. These events took place
nont hs after the EPSB becane an i ndependent agency unconnect ed
with the Departnent of Education. Coverdell, however, argues
t hat the Departnent of Education “was responsible for the
i npl ementati on of the standards for the test when the standards
for Coverdell’ s test were originally established.” W view such
fact as inconsequential. At the tinme Coverdell first took the
Praxis test, the EPSB was solely responsible for teacher
certification requirenents and for the inplenmentation of testing

standards. Sinply put, the EPBS had the singular authority to
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establish the passing score when Coverdell took the Praxis test;
the Board of Education possessed no such authority at that tine.
Upon the whole, we are of the opinion that the Board of C ains
properly dism ssed the Departnent of Education as it owed no
duty to Coverdell.

Coverdel |l next asserts that the Board of C ains
February 21, 2001, Oder failed to conply with the mandates of
Kent ucky Revised Statutes (KRS) 44.073. Coverdell failed to
cite to a specific subsection of KRS 44.073. Upon review of KRS
44.073, we presune that Coverdell is referring to subsection 3,
whi ch states as foll ows:

The Board of Cl ains shall have prinmary and

exclusive jurisdiction to nmake findi ngs of

fact, conclusions of |law, and | ega

determ nations with regard to whether the

al | eged negligent act was on the part of the

Commonweal th or any of its cabinets,

departnments, bureaus, or agencies or any

of ficers, agents, or enployees thereof.

Upon review of the Order, we are of the opinion that it
sufficiently conplied with KRS 44.073(3).

Coverdel | next argues that the circuit court commtted
error by not granting her notion for summary judgnent. Based
upon our disposition of the above issues, we believe this
argument was rendered noot.

For the foregoing reasons, the Order of the Franklin

Circuit Court is affirned.



ALL CONCUR.
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