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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

McANULTY, JUDGE. Ryan Estridge appeals froma decree of

di ssolution of marriage and an order denying his notion to
alter, anmend or vacate the divorce decree, both entered by the
Jackson Circuit Court. Ryan contends the circuit court did not
have jurisdiction to enter the order denying the notion to
alter, anend or vacate, and alternatively, objects to the child
custody award and one aspect of the property division under the

di vorce decree. Crystal disputes Ryan’s claimthat the circuit



court lost jurisdiction and brings a cross-appeal seeking a
nodi fication in the child custody award with respect to the
peri od during sumrer vacation. After reviewng the record, the
applicable | aw and the argunents of counsel, we disniss the
appeal and the cross-appeal.

Ryan and Crystal Estridge were married in Decenber
1993. During the marriage, they had two children, a son born in
February 1996 and a daughter born in March 1997. Ryan filed a
petition for dissolution of marriage in August 2000. After an
unsuccessful attenpt at reconciliation, the parties separated in
January 2001. In March 2001, both parties filed notions for
tenporary custody of the children. Ryan also filed a notion
requesting a psychol ogi cal evaluation of Crystal alleging that
she was nentally unstable. [In May 2001, the circuit court
entered an order granting joint tenporary child custody with
alternating weekly custodial periods. The circuit court also
ordered psychol ogical, as well as hone eval uations, of both
parties. Additionally, the circuit court entered an agreed
order allow ng each party to review and copy Crystal’s nedica
records.

On Cctober 9, 2001, the Donmestic Rel ations
Conmmi ssi oner conducted an evidentiary hearing in which Crystal’s
mental stability was a major issue. On March 26, 2002, Circuit

Court Judge Cetus Maricle entered a decree of dissolution of



marriage, which, inter alia, awarded the parties joint custody

of the children with neither parent being designated the primary
custodi an. However, Crystal was to have possession of the
children during the week and Ryan on the weekend w th

al ternating possession on various holidays, and each parent was
to have four weeks of uninterrupted possession during sunmer
vacation. The circuit court also divided the parties’ property.

On April 2, 2002, Ryan filed a notion to alter, anend
or vacate the divorce decree pursuant to Kentucky Rules of G vil
Procedure (CR) 59.05, challenging the custody award. Crystal
filed a response requesting that the notion be denied. On Apri
25, 2002, Ryan filed a notice of appeal to this Court fromthe
di vorce decree, prior to the entry of a decision by the circuit
court on the CR 59.05 notion.?!

On May 29, 2002, Ryan filed a notion to transfer the
case to the newy established Fam |y Court and a notion
renoticing his CR 59.05 notion for a hearing before Fam |y Court
Judge Gene Clark. On June 4, 2002, Judge Maricle indicated in a
cal endar entry that the file was to be submtted to Judge O ark.
On June 11, 2002, Judge Cark held a hearing and granted a
conti nuance on the CR 59.05 notion. On June 14, 2002, Crystal

filed a response to the CR 59.05 notion in Famly Court and a
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notion asking Judge Clark to recuse hinself because of his prior
contacts with the parties with respect to their divorce. On
June 18, 2002, Judge Clark granted the notion to recuse. The
next day, Judge C ark entered an order under Kentucky Revised
Statute (KRS) 26A.015(2)(b) certifying the need for the
assignnment of a special judge by the Chief Regional Judge due to
the recusal. The order noted the need to consider the pending
CR 59.05 notion to alter, amend or vacate the divorce decree.
On June 26, 2002, Judge Maricle entered an order summarily
denying Ryan’s CR 59.05 notion. On June 27, 2002, Chi ef
Regi onal Judge, Lewi s Hopper, entered an order assigning the
case to Gircuit Court Judge Roderick Messer, pursuant to KRS
26A. 015. 2

Meanwhil e, on July 3, 2002, this Court entered an
order dismssing Ryan’'s first appeal filed in April 2002,
because the appeal had been filed prematurely before the circuit
court had ruled on the CR 59.05 notion. On July 18, 2002, Ryan
filed a second notice of appeal referencing the March 26, 2002
di vorce decree and the June 26, 2002 order of Judge Maricle
denying the CR 59.05 notion. On August 3, 2002, Crystal filed a
noti ce of cross-appeal fromthe divorce decree and the order

denyi ng Ryan’s CR 59. 05 noti on.

2 Judge Maricle’s order denying the CR 59.05 npotion was executed on June 25
but not entered until June 26. Judge Hopper's order assigning a special

j udge was executed on June 24, but not entered until June 27. Thus, it
appears each judge was unaware of the action of the other.
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Bef ore reaching the nerits, we are conpelled to
address our jurisdiction in this case. Ryan has raised the
issue of jurisdiction with respect to Judge Maricle' s authority
to rule on the CR 59.05 notion. He contends that Judge Maricle
relinqui shed jurisdiction to rule on the notion after he
transferred the case to Judge Cark, and that Judge Maricle
coul d not reassune jurisdiction follow ng Judge O ark’s recusal.
Accordi ngly, Ryan asserts that Judge Maricle’ s order denying the
CR 59.05 notion is null and void, and that this appeal is not
ripe for review On the other hand, Crystal maintains that
Judge Maricle nmerely “submtted” the case to Judge O ark and
retained jurisdiction until the order appointing a special judge
was entered. As a result, she clains that Judge Maricle’s order
denying the notion was valid as it was entered one day before
the entry of the order appointing the special judge, and that
t his appeal shoul d proceed.

In this appeal, Ryan relies on the case of Wdding v.

Lair, Ky., 404 S.W2d 451 (1966). Prior to the crimnal tria

of N nrod Weddi ng, Jr., Judge John Lair recused hinself because
he had previously assisted in the prosecution of the case, and
appoi nted LI oyd E. Rogers to act as Special Judge. |n Novenber
1961, Weddi ng was convicted of nurder, and the former Court of
Appeal s initially affirmed the judgnent of conviction.

Rel atives of Wedding hired attorney John Y. Brown to file a



Petition for Rehearing, which the Court of Appeals granted, and
the judgnent of conviction was reversed. Upon renand, Judge
John Lair, who had originally disqualified hinself entered an
order appointing Brown to represent Wedding in the retrial.
Brown chal l enged this order claimng that Judge Lair did not
have authority to issue the order. |In our original action
seeking a Wit of Prohibition; the former Court of Appeals held
that Judge Lair’s February 1966 order was invalid because he had
| ost jurisdiction of the case when he “voluntarily vacated the
bench,” and he could not reassune jurisdiction. I|d. at 452-53.
Crystal argues that Weddi ng is distinguishable because
a special judge had been appointed prior to Judge Lair’s action
in Novenber 1966. |In the present case, Judge Maricle’ s order
denying the CR 59.05 notion was entered one day before Judge
Messer was appoi nted as the Special Judge. It is difficult to
determ ne fromthe discussion in Wddi ng whet her Judge Lair | ost
jurisdiction only after the appoi ntnent of the special judge
because he recused hinself and appointed the special judge at
the sane tinme. The |language in the opinion suggests that the
act of recusal was the operative act, rather than the
appoi ntment of the special judge. However, our case does not
i nvol ve an act of recusal by Judge Maricle, but rather a

subm ssion of the case to Judge Clark. Gven the anbiguity, we



are reluctant to declare Wddi ng deterninative on the issue of

Judge Maricle’s authority to enter the June 26, 2002, order.
Nevert hel ess, we believe Judge Maricle's order denying

the CR 59.05 notion is invalid under the principles espoused in

Johnson v. Commonweal th, Ky., 17 S.W3d 109 (2000). In Johnson,

the appellant filed several notions for a newtrial and for a
j udgnment notw thstanding the verdict (J.NNOV.), and then filed
a notice of appeal of the conviction after the trial court had

entered a judgnent of conviction, but before the trial court had

entered an order ruling on the notions.® After the notice of
appeal had been filed, the trial court denied the pending
notions for newtrial and J.N.O V. The Suprene Court of
Kentucky rejected the argunents that a party abandons his post-
j udgnment notions by filing a notice of appeal before a ruling is
entered on the notions, or that the filing of a notice of appea
has no effect on the trial court’s authority over the case and
does not divest authority to rule on notions while the appeal is
pendi ng. The Suprenme Court took the position that the filing of
a notice of appeal tenporarily divests the trial court of
jurisdiction during the pendency of the appeal and that any
ruling of the trial court during that period is a nullity. The
Suprene Court dism ssed Johnson’s appeal as premature because of

the lack of a final and appeal abl e order and remanded t he case

31In fact, the trial court’s judgment stated the notions would be treated as
if filed post-sentencing and woul d remai n under subm ssion.
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to the trial court for a valid ruling on the notions. See,
e.g., Kentucky Rules of Crimnal Procedure (RCr) 12.04(3).

In the present case, Ryan’s CR 59.05 notion suspended
the tinme for the filing of a notice of appeal, and the divorce
decree wll not becone final and appeal able until the circuit

court enters a valid ruling on the notion. See Bates v.

Connel ly, Ky., 892 S.W2d 586 (1995); Kurtsinger v. Board of

Trustees of Kentucky Retirenment Systens, Ky., 90 S.W3d 454

(2002); CR 73.02(1)(e). At the tine Judge Maricle entered his
order denying the CR 59.05 notion, the first appeal of the

di vorce decree was still pending before this Court.* The circuit
court had no jurisdiction to dispose of the CR 59.05 notion
followwng the filing of the notice of appeal while it was
pendi ng before this Court. Regardless of whether Judge Maricle
lost jurisdiction by transferring the case to Judge O ark, the
June 26, 2002 order denying the CR 59.05 notion was a nullity
and the second notice of appeal was premature because of the

| ack of a valid order disposing of the CR 59.05 notion. As a

result, we nust dismss the present appeal and cross-appeal .
Havi ng deci ded t hese appeal s nust be dism ssed, the
guestion remains as to which trial court judge should preside

over the case. Wile Wedding v. Lair, supra, may be anbi guous

with respect to Judge Maricle s authority to act on June 26,

4 This Court’s order dismissing the first appeal was entered on July 3, 2002.



2002, it is instructive on the issue of proper assignnent at the
present tinme. Judge Messer having now been assigned as speci al
j udge of the Jackson Circuit Court to handle this case, ruling
on the CR 59.05 notion and any subsequent proceedi ngs shoul d be
deci ded by him

It is ORDERED that the appeal and cross-appeal, No.

2002- CA- 001546- MR and No. 2002- CA-001685- MR be DI SM SSED.

ALL CONCUR
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