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TACKETT, JUDGE: Janes Kopp appeals froma judgnent and sentence
on a plea of guilty whereby he was sentenced to two years’

i nprisonnment after allegedly failing to abide by the conditions
of a deferred sentencing agreenent. The Commonweal th noved to

i npose sentence on Kopp due to his alleged comm ssion of a new
al cohol related offense. No hearing was held to establish

whet her there was probabl e cause to believe Kopp had commtted
anot her offense. In light of the trial court’s failure to

conply with the provisions of Kentucky Revised Statute (KRS)



533. 050, we vacate and renmand this matter for a hearing to
determ ne whether, in fact, Kopp was in violation of his
deferred sentencing agreenent.

Kopp, a resident of Illinois, was involved in a single
car accident on an exit ranp fromthe Purchase Parkway onto |-24
in Marshall County, on March 22, 1998. Investigating officers
detected a strong snell of alcohol, and Kopp failed a series of
field sobriety tests. |In addition, Kopp falsely identified
hinmself to police officers as R cky Kopp and he had a driver’s
license and a signed rental agreenent for the car he was driving
in that nanme. He was arrested and charged with crim na
possession of a forged instrunent, first offense DU, possession
of marijuana, refusal to take a bl ood al cohol test, presenting
anot her person’s license, giving officers a false nane, and
driving under the influence on a suspended |icense. An
addi tional count of first-degree bail junping was added to these
charges at the tine of indictnent.

On Decenber 12, 1998, Kopp entered guilty pleas on al
of the charges. The trial court deferred accepting his plea for
a period of two years on the condition that Kopp fulfill a Iist
of several conditions. Upon successful conpletion of the two-
year period, the charges agai nst Kopp would be dism ssed. Less
t han one year later, the Commonwealth filed a notion asking the

trial court to set aside the deferred sentencing agreenent on
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t he grounds that Kopp had allegedly been charged with DU . A
copy of the notion was sent, regular nmail, to an invalid address
in Mchigan, and Kopp clains he had no notice that the
Conmmonweal th was seeking to have himsentenced. The trial court
revoked Kopp’'s deferred sentence and issued a bench warrant for
Kopp on Septenber 7, 1999, when he failed to appear at a hearing
regarding the allegation of a new crimnal offense. Kopp was
eventual ly arrested and spent over fifty days in jail before his
first court appearance on April 15, 2002. On May 28, 2002, the
trial court entered an order which stated its belief that KRS
533. 050 did not apply and schedul ed Kopp for final sentencing on
July 1, 2002. Kopp was sentenced to two years’ inprisonnent,
and this appeal followed.

Kopp first argues that the trial court had | ost
jurisdiction, pursuant to KRS 533.020, to sentence himto
i mpri sonment. The | anguage of the statute specifically provides
that a defendant who conpletes his period of probation or
condi tional discharge shall be discharged fromthe trial court’s
supervi sion “provided no warrant issued by the court is pending
against him” Kopp pled guilty in Decenber 1998 and his
deferral period was two years. The trial court issued a bench
warrant for his failure to appear at a hearing to determ ne
whet her he had violated the terms of his deferred sentencing

agreenent in Septenber 1999. Consequently, when Kopp’s deferred
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sent enci ng agreenent expired in Decenber 2000, there was al ready
a warrant for his arrest pending, and the trial court still had
jurisdiction to i npose sentence on him

Kopp next argued that the trial court inproperly
i ssued a bench warrant for himw thout follow ng the conditions
set forth in KRS 533. 050 which states as foll ows:

(1) At any tine before the discharge of the
defendant or the term nation of the
sentence of probation or conditiona
di schar ge:

(a) The court may summon t he def endant
to appear before it or may issue a
warrant for his arrest upon a
findi ng of probable cause to
bel i eve that he has failed to
conply with a condition of the
sentence, or

(b) A probation officer or peace
officer acting at the direction of
the probation officer, who sees
the defendant violate the terns of
hi s probation or conditiona
di scharge may arrest the defendant
w thout a warrant.

Kopp contends that the trial court had no notice of the

al | egations against himand that testinony of a |aw enforcenent
of ficer who wtnessed himviolating the conditions of his
deferred sentencing agreenent was necessary prior to issuing a
bench warrant. On August 19, 1999, the Conmmonweal th tendered a
notion alleging that Kopp had been arrested in M chigan and
charged with felony DU . This allegation, if true, would

support revocation of his deferred sentence and inposition of a



sentence of inprisonnment. The notion was set for hearing on
Septenber 7, 1999, and when Kopp failed to appear at the
hearing, a bench warrant was issued to conpel his attendance
before the trial court. Contrary to Kopp’s assertion, the trial
court had notice of the allegation against him nanely, that he
had comm tted another DU . Moreover, the statute does not
require testinmony froma | aw enforcenent officer prior to

i ssuing a bench warrant for an alleged violation. Consequently,
the trial court acted properly to secure Kopp' s appearance in
order to address the allegation that he had violated his
deferred sentencing agreenent.

Finally, Kopp argues that the trial court violated his
due process right by failing to informhimof the nature of the
al l egation against himand failing to hold an evidentiary
hearing prior to sentencing him In order to satisfactorily
address this issue, we nust first consider the nature of Kopp’'s
sentence. There is no provision in the felony sentencing
statute for a deferred sentence; thus, we nust exam ne the tria
court’s Decenber 1998 order to determine how it intended to
di spose of Kopp's charges. Kopp argues that he received a
conditionally discharged sentence. KRS 533.050(2) specifically
states as foll ows:

The court may not revoke or nodify the

conditions of a sentence of probation or
condi tional discharge except after a hearing
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wi th defendant represented by counsel and

following a witten notice of the grounds

for revocation or nodification.
Consequently, if Kopp’ s sentence was conditionally discharged,
the trial court was required to hold a hearing to prior to
I nposi ng sentence on him

The Commonweal th, on the other hand, refers to Kopp’'s
sentence as a pretrial diversion. KRS 533.250, which was
enacted on July 15, 1998, established the pretrial diversion
program Pretrial diversion was avail able to persons charged
wth a Cass D felony who would al so qualify for probation or
conditional discharge. |In order to participate in pretrial
di version, a defendant nust enter a guilty plea or an Alford
plea to the offenses charged. KRS 533.258(1) states that when a
def endant “successfully conpletes the provisions of a pretria
di versi on agreenent, the charges agai nst the defendant shall be
listed as ‘dismssed-diverted and shall not constitute a
crimnal conviction.”

The order of deferred sentencing entered by the tria
court on Decenber 9, 1998, states that the court rejects Kopp’' s
plea of guilty to the charged offenses. It then goes on to
provides a list of conditions which Kopp is required to conply
with for a period of two years. This includes the requirenent
that Kopp conmt no new offenses. |f Kopp satisfactorily abides

by all of the conditions in the agreenent during the two-year

-6-



period, the charges against himw Il be dismssed. If he fails
to do so, then the trial court will accept his guilty pleas to
all charges and i npose a sentence of inprisonnent. Although
Kopp, through his counsel, requested a hearing on the
Comonweal th’s notion to revoke his diversion agreenent, the
trial court denied Kopp's request. In an order setting Kopp’s
case for final sentencing on July 1, 2002, the trial court
stated its belief that the revocati on hearing provisions of KRS
533. 050, which deals wth probated and conditionally discharged
sentences, did not apply to Kopp’s case.

However, in the section of KRS 533 dealing with
di version there is a provision, KRS 533.256, outlining the
procedure for sentencing defendants who fail to conplete their
pretrial diversion agreenents. Subsection (1) allows the
Commonweal th to request a hearing in the trial court to
determ ne whether a defendant has failed to conplete diversion
and to inpose sentence if the court determ nes that such a
failure has occurred. Subsection (2) states as foll ows:

In maki ng a determi nation as to whether or

not a pretrial diversion agreenent should be

voi ded, the court shall use the sane

criteria as for the revocation of probation,

and the defendant shall have the sanme rights

he or she would if probation revocation was

sought .

Therefore, regardl ess of whether Kopp s sentence shoul d be

characterized as a conditional discharge or a pretria
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di version, Kopp was entitled to have the court follow the
procedures in KRS 533.050. Subsection (2) specifically entitled
Kopp to a hearing prior to revocation of his deferred sentence.
Thus, the trial court’s belief that KRS 533.050 did not apply
was erroneous, and the trial court was required to hold a
hearing prior to revoking Kopp' s deferred sentence.

For the forgoing reasons, the judgnment of the circuit
court accepting Kopp’s guilty plea and sentencing himto two
years' inprisonnent is vacated and this case is remanded for a
hearing, in accordance with KRS 533. 050, to determ ne whet her

Kopp failed to conmply with the provisions of his diversion

agreenent .
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