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BEFORE: BARBER, KNOPF AND VANMVETER, JUDGES.

BARBER, JUDGE: Donald Lee Riley (“Riley”) appeals froma

j udgnment of the Meade Circuit Court wherein he was convicted of
failing to register as a sex offender after entering a
conditional guilty plea pursuant to Kentucky Rules of Crim nal
Procedure (CR) 8.09. In an opinion rendered August 9, 2002, this

Court affirnmed the trial court’s judgnent. The Suprene Court of



Kentucky granted di scretionary review, vacated our prior opinion
and remanded this matter for reconsideration in light of its

opinion in Peterson v. Shake, Ky., 120 S.W3d 707 (2003). 1In

accordance with the principles set forth in Peterson, we reverse
and renmand.

In 1995, Riley was convicted of sexual abuse in the
first degree in Onen Circuit Court. After his release from
prison in 1997, Riley registered in Jefferson County as a sex
of fender pursuant to Kentucky’'s sex offender registry statute,
Kent ucky Revised Statutes (KRS) 17.510.

According to informati on obtained by the Kentucky State
Police, Riley noved to and was issued a driver’s license in Meade
County on January 24, 2001'. Riley failed to register as a sex
of fender in Meade County or notify probation and parole of his
address change. Subsequently, Riley was arrested and indicted
for failing to register as a sex offender and for being a
persistent felony offender in the second degree.

Riley noved the trial court to remand his case to Meade
District Court and dism ss the persistent felony offender

indictment. Riley argued that since he was convicted in 1994 and

1" The Kentucky State Police’s “Sex/Crimnal Of fender

Regi stry Notification of Non-Conpliance” formincorrectly lists
“1/24/1901" as the date Riley's driver’s |license was issued.



released fromprison in 1997, he should be prosecuted for failing
to regi ster under the 1994 version of this statute as it was in
effect at the tinme of his conviction and rel ease. The 1994
version of KRS 17.510 punished the offense of failing to register
as a Cass A msdeneanor. R ley further argued that prosecuting
hi m under the 2000 version of KRS 17.510, which nmade failing to
register a Class D felony, constituted an ex post facto law in
violation of the United States and Kentucky constitutions. The
trial court refused to remand the case to district court or
di sm ss the persistent felony offender charge because the ex post
facto clause was not violated. Specifically, the trial court
found that R ley was being punished for an offense committed
after April 11, 2000, the effective date of the 2000 version of
KRS 17.510. The trial court, however, ensured that R |ley would
not be prosecuted for any violations prior to April 11, 2000 by
amending the indictnent to cover Riley's failure to register from
April 11, 2000 to April 17, 2001.

Pursuant to a plea agreenent wherein the Commonweal th
di sm ssed the persistent felony offender charge, Riley entered
his conditional plea of guilty to the charge of failing to
regi ster as a sex offender. The trial court sentenced himto one
year in prison. This appeal follows.

On appeal, Riley contends that he shoul d have been
subject only to m sdeneanor penalties pursuant to the 1994
version of KRS 17.510. His argunent is prem sed on the fact

t hat, upon being released fromprison on Cctober 1, 1997, the
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maxi mum penalty for a violation of KRS 17.510(8), as it existed
under the 1994 version, was twelve (12) nonths in jail as a d ass
A m sdeneanor. He further contends that the 2000 version of this
statute, which increased the penalty to a Cass D fel ony, does
not apply to him

According to the record, upon being released from
prison, Riley conpleted and signed a sex offender register entry
formwhich Iisted his address as 10109 Merioneth Drive,
Loui sville, KY 40299. That formstated, in relevant part, the
f ol | owi ng:

| have been notified that the above

information is being sent to the Kentucky

State Police in order to place nme on the sex

of fender register. | also understand that if

| should have a change of address, | am

required to notify the |ocal probation and

parol e officer wthin 14 days. | further

understand that ny failure to conply with

this lawis a Cass A m sdeneanor

Subsequent to his rel ease on Cctober 1, 1997, the
| egi sl ature anmended KRS 17.510, effective April 11, 2000, to
reflect that “any person required to register under this section
who vi ol ates any of the provisions of this section is guilty of a
Class Dfelony.” Riley argues that the |egislature did not
intend to bind persons in his position with this amendnent.
Accordingly, Riley submts that the Meade Circuit Court did not
possess subject matter jurisdiction to sentence hi mbecause the
penalty for failing to register as a sex offender, under the 1994
version of KRS 17.510 that was in effect at the time of his

rel ease fromprison, was a nm sdeneanor
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In Peterson, supra, a case factually simlar to the

matter currently before us, the Suprenme Court of Kentucky hel d:

Appel I ant chal | enged the application of
t he 2000 version of the statute in the
Jefferson Circuit Court. Judge Janes Shake
determ ned that the 2000 version of KRS
17.510 was applicable to Appellant, and thus,
Appel | ant was subject to prosecution for a
Class D felony instead of a Cass A
m sdeneanor

Appel | ant petitioned the Court of
Appeals for a wit prohibiting further
prosecution of the indictnent. |In an order
entered on August 15, 2002, the Court of
Appeal s deni ed Appellant's petition. He
appeals as a matter of right. CR 76.36(7)(a).

It is clear that Appellant is subject to
the 1998 version of the Kentucky Sex O fender
Regi stration Act, as he was rel eased from
confinenment follow ng its enactnent.

However, the Conmonweal th wi shes to prosecute
Appel | ant under the 2000 version. As a
result, the primary question wth which we
are concerned is whether Appellant is subject
to prosecution for a Cass D fel ony, under
the current version of KRS 17.510, for
failing to provide a valid hone address to
the sex offender registry. After considering
all of the pertinent facts, we concl ude that
Appel I ant is not.

* * * %

It is quite apparent that the 2000 anendnents
were only intended to apply to persons who
were required to becone registrants foll ow ng
April 11, 2000. Merriam Wbster defines the
word "becone" as "to conme to exist or occur"
or "to energe as an entity." Wbster's Third
New I nternational Dictionary of the English
Language, Unabridged 195 (1993).

Here Appel l ant was rel eased fromstate
custody and registered with the sex offender
registry in June of 1999. It necessarily
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follows that Appellant could not have been
required to "beconme"” a registrant after Apri
11, 2000, since he was included in the

dat abase of registered sex offenders before

that date. |In other words, Appellant could
not have "becone" a registrant, as he al ready
was one. | n WAllbaum supra, our predecessor

Court stated that "legislative intent is at
best a nebulous will-0"-the-wi sp. Far better
it is to be guided by the old adage, 'Plain
words are easiest understood.' " |d. at 249.
If it was the intent of the General Assenbly
to include individuals such as Appel | ant
under the anended 2000 version of KRS 17.510,
then it could have exactly said just that.
However, such was not expressed. We wll not
add words to | anguage we deemto be

unanbi guous. Thus, we hold that Appell ant
was not anong the individuals the Genera
Assenbly intended to be subject to the 2000
versi on of KRS 17.510.

*x * * *

W observe that Appellant has no other
adequate renedy available at his disposal. If
a wit were not issued, Appellant would
experience great injustice in that he would
have to endure a trial and possibly face
conviction of a Class D fel ony, when the
maxi mum charge he should face is a Cass A
m sdenmeanor. Considering we have determ ned
t hat Appel |l ant coul d not be indicted under
t he 2000 version of KRS 17.510, the felony
i ndi ct mrent charged agai nst hi m nust be
dismssed. |If Appellant is to be prosecuted
regardi ng an all eged violation of KRS 17.510,
then he may be prosecuted under the 1998
version. |If the Commonweal th continues to
pursue this matter, the proper court of
jurisdiction would be the Jefferson District
Court.

Pet erson, supra, at 708-10.

Pursuant to the Suprene Court’s opinion in Peterson, it
appears that Riley correctly asserts that the trial court did not

possess subject matter jurisdiction over this matter. KRS
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23A.010(1) and KRS 24A.110(1) grant the circuit court
jurisdiction over crinmes designated as felonies. However, since
the 2000 version of Kentucky’'s sex-offender registry statute does
not apply herein, the circuit court erred in exerting
jurisdiction over this matter. Peterson nmakes it clear that
Riley can only be subject to the version of KRS 17.510 that was
in effect at the tine he was rel eased from prison and regi stered
as a sex offender, which in this case is the 1994 version. Thus,
if Riley is to be prosecuted for his alleged violation of KRS
17.510, then he nust be prosecuted under the 1994 version. Under
the 1994 version of KRS 17.510(8), the penalty for failing to
provi de a change of address was a C ass A m sdeneanor.
Accordingly, we hold that Riley is subject only to the

m sdeneanor penalty as prescribed by the 1994 version of KRS
17.510. As such, if the Commonweal th continues to pursue this
matter, the proper court of jurisdiction would be the Meade
District Court. KRS 24A.110(2).

For the foregoing reasons and in accordance wth the
mandate set forth by the Supreme Court of Kentucky in Peterson,
supra, the judgment of the Meade Circuit Court is reversed and
this matter remanded to pernmt Riley to wwthdraw his guilty plea
and for other proceedings consistent with this opinion.

ALL CONCUR
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