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BEFORE: BUCKI NGHAM MANULTY, AND VANMETER, JUDGES.
McANULTY, JUDGE. Kenneth Tuttle (Tuttle) appeals the tria
court’s order denying relief under Rules of Crimnal Procedure
(CR) 60.02. Tuttle filed the CR 60.02 notion to vacate his 60-
year sentence for convictions on two counts of first-degree
robbery and two counts of being a second-degree persistent
felony offender. Finding no error, we affirm

Tuttle's convictions stemed fromtwo incidents of

purse snatching in R chnond, Kentucky during March of 1998.



After the latter incident, a nunber of onl ookers chased Tuttle,
caught himand held himuntil the police arrived. The police
recovered the second victinms purse on the ground beside Tuttle.
Utimately, in Septenber of 1998, a jury found Tuttle guilty of
two counts of first-degree robbery and two counts of being a
second- degree persistent felony offender.

Tuttle filed a direct appeal on the follow ng issues:
(1) the propriety of the adm ssion of an out-of-court
identification; (2) whether Tuttle was entitled to a directed
verdi ct on one of the robbery charges; and (3) whether Tuttle
was unduly prejudiced by the joint trial for both robberies. 1In
an unpubl i shed opinion rendered April 20, 2000, the Kentucky
Suprenme Court affirmed Tuttle's conviction on all grounds
asserted.

On Septenber 28, 2001, Tuttle filed a notion under CR
60.02 to vacate his 60-year sentence. |In support, Tuttle
al l eged his sentence exceeded the nmaxi mum aggregate sentence
al l oned by Kentucky Revised Statutes (KRS) 532. 060, KRS 532.080
and KRS 532.110. 1In so arguing, Tuttle cites the |anguage of
the statutes as anended effective July 15, 1998. Tuttle further
argued that his nmaxi mum aggregate sentence shoul d have been 30
years.

The trial court denied Tuttle’'s CR 60.02 notion. In

so doing, the trial court relied on Lawson v. Commonweal th, Ky.,




53 S.W3d 534 (2001), which it noted was directly on point with
the argunents raised by Tuttle. Lawson held that, under KRS
446. 110, courts are required “to sentence a defendant in
accordance with the |aw which existed at the tine of the

comm ssion of the offense unless the defendant specifically
consents to the application of a new law which is ‘certainly’ or

‘definitely’ mtigating.” 1d. at 550 (quoting Col eman v.

Commonweal th, 160 Ky. 87, 169 S.W 595, 597 (1914)). In

Tuttle s case, since the crinmes with which the jury convicted
Tuttle occurred in March of 1998, the trial court properly
instructed the jury and subsequently sentenced Tuttle in
accordance with the pre-anendnent | aw.

Upon the trial court’s denial of Tuttle s CR 60.02
notion, Tuttle filed a notion under CR 59.05 to vacate the trial
court’s order. The trial court denied Tuttle' s CR 59.05 notion
as wel | .

In this appeal, Tuttle raises the sane argunent he
rai sed before the trial court — his 60-year sentence exceeded
t he maxi mum al | owabl e aggregate sentence under KRS 532. 060,
532.080 and 532. 110 -- however, Tuttle's argunent fares no
better before this Court. Notw thstanding the facts that this
i ssue shoul d have been brought on direct appeal and was not
preserved for our review, on the nerits, we conclude that the

trial court properly sentenced Tuttle according to the
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guidelines in place at the tine of the comm ssion of the

r obberi es. See Lawson, 53 S.W3d at 549-50.

Under KRS 532.080(5), as in effect in March of 1998,
“[a] person who is found to be a persistent felony offender in
t he second degree shall be sentenced to an indeterm nate term of
i mprisonnment pursuant to the sentencing provisions of KRS
532.060(2) for the next highest degree than the offense for
whi ch convicted.” A jury convicted Tuttle of two counts of
first-degree robbery and two counts of being a second-degree
persistent felony offender. First-degree robbery is a Cass B
felony, therefore, Tuttle was sentenced pursuant to the
aut hori zed maxi rumterns of inprisonnent for a Class A felony,
t he next highest degree. Under KRS 532.060(2)(a), as in effect
in March of 1998, the maxi mumtermwas “not |ess than twenty
(20) years nor nore than life inprisonment.” As Tuttle was
sentenced to two (2) 30-year terns to run consecutively for a
total of 60-years inprisonnent, the aggregate of Tuttle’'s
sentence did not exceed the maxi numlength, which was life
i mprisonnment. See KRS 532.110(1)(c), as anended effective July
14, 1992 (“The aggregate of consecutive indeterm nate terns
shall not exceed in maxi mum | ength the | ongest extended term
whi ch woul d be aut horized by KRS 532.080 for the highest class
of crime for which any of the sentences is inposed.”); Hanpton

v. Commonweal th, Ky., 666 S.W2d 737, 740 (1984) (“No term of
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years, regardl ess of length, conflicts technically with the
terms of a sentencing statute which expresses no limtation on
t he nunber of years.”)

For the foregoing reasons, the order of the Mdison

Circuit Court denying Tuttle relief under CR 60.02 is affirned.
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