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BEFORE: M NTON and SCHRODER, Judges; M LLER, Senior Judge.?
M NTQN, Judge: Richard E. Hughes appeals the decision of the

Franklin Crcuit Court that reversed the order of the state

! The Kentucky Racing Conmission was abolished, re-created,
restructured, and renamed the Kentucky Horse Racing Authority by
Executive Order 2004-030, dated January 6, 2004.

2 Senior Judge John D. Mller sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and Kentucky Revised Statute (KRS) 21.580.



Per sonnel Board. The Personnel Board found the Kentucky Racing
Comm ssion's (KRC) termnation of Hughes's enploynent for
m sconduct to be excessive and nodified punishnent to a thirty-
day suspension without pay. The circuit court disagreed, ruling
that the Personnel Board had acted arbitrarily. W reverse the
circuit court.

Until his termnation by KRC, Hughes was an enpl oyee
of that agency holding the full-time nerit position of Racing
Li cense | nspector. At that tinme, he was a sixty-nine-year-old
African- Anerican man, who described hinself as having worked
around thoroughbred horse racing for nore than fifty years.

KRC notified Hughes by letter dated August 17, 2000,
that he had been placed on special leave wth pay effective
August 18, 2000, pending an investigation of charges that he had
engaged in terroristic threatening while working at Ellis Park
a thoroughbred track |ocated in Henderson, Kentucky, and that he
had brought a firearmto work at Ellis Park. In a second letter
dated August 31, 2000, KRC notified Hughes of its intention to
dismss him effective Septenber 19, 2000, for these charges.
The letter stated that KRC found probable cause to believe that
he had threatened the life of Gerard OBrien, a trainer at Ellis
Park, in a parking lot at Ellis Park on August 6, 2000. The
letter further stated that on August 9, 2000, Hughes had

repeated this death threat to David Paulus, another horse



trainer at Ellis Park. According to the letter, these threats
violated 101 Kentucky Adm nistrative Regulations (KAR) 1:345,
Section 1,°® and 101 KAR 2:095, Section 9.% In addition, on
August 9, 2000, Hughes brought a gun onto Ellis Park property in
violation  of Ellis Park’ s rul es and 810 KAR 1:025,
Section 3(12)(a).® Darrell WIlians, head of security at Ellis
Park, |ocated a |oaded handgun in the passenger conpartnent of
Hughes’s car following an interview with Hughes on August 9,
2000, in which Hughes confirnmed to WIIlians that he had
threatened to kill OBrien and that he had a gun with him at the
track.

KRCs letter further stated that Hughes's racing

6

license,” which permtted himto perform his job duties at the

3 Appoi nting authorities nmay discipline enployees for |ack of good

behavi or or the unsatisfactory performance of duti es.

4 State Workpl ace Viol ence Policy, infra.

° The commission in its discretion nay refuse to issue a license to
an applicant, or may suspend or revoke a license issued, or order
ot her disciplinary neasures, on the follow ng grounds:

(12) Possession on association grounds, wi t hout witten
perm ssion fromthe commi ssion or stewards, of:

(a) Firearms[.]

6 KRS 230.310 authorizes KRC to control horse racing in the
Conmmonweal th through the issuance of racing licenses for participants.
Virtual ly everyone who works at thoroughbred race tracks during a race
nmeeting, including racing officials enployed by KRC, nust carry a
valid license for access to the facility and grounds. See 810 KAR
1: 025, Section 5(8)(a) and Section 8. KRS 230.320 authorizes KRC to
deny, revoke, or suspend the license for anyone who violates any
statute, adm nistrative regulation, or condition of KRC See 810 KAR



vari ous thoroughbred tracks around the state, had been suspended
at a hearing by the Ellis Park Stewards on August 23, 2000.’ In
addition, Ellis Park managenment had ejected him from the track
and refused to allow him further access.® The suspension of the
license and the ejection barred Hughes fromEllis Park; and this
bar would al so be recognized and enforced by the other Kentucky
tracks, which neant that Hughes would not be able to performhis
job at any track in Kentucky.

By agreenent between Hughes and KRC, the term nation
was held in abeyance pending an evidentiary hearing on the
i cense suspension by a KRC hearing officer on October 9, 2000.
KRC formal ly term nated Hughes effective October 13, 2000.

As a classified state enployee with status, Hughes

appealed the termnation to the Personnel Board on Decenber 12,

1: 025, Section 3. License disputes are typically dealt with sumarily
and informally by track stewards, but the licensee has the right to a
full adm nistrative appeal to KRC. See 810 KAR 1:025, Section 1(2).

! On August 23, 2000, the three Racing Stewards at Ellis Park
ordered that Hughes's racing license be suspended for m sconduct for
the remainder of the 2000 calendar year. A KRC hearing officer
conducted an evidentiary hearing concerning the stewards’ order on
Cctober 9, 2000, and in an order dated Decenber 27, 2000, reconmended
that the stewards’ order be affirmed by KRC. That suspension is the
subj ect of a separate appeal to the Franklin Circuit Court.

8 KRC recognizes in 810 KAR 1:025, Section 7, the independent
“common law rights of associations to eject or exclude persons,
licensed or unlicensed, from association grounds.” See also Janes v.

Churchill Downs, Inc., Ky.App., 620 S.W2d 323 (1981) (recognizing the
common law right to exclude persons fromthe track).




2000.° On February 13, 2001, the Hearing Oficer for the
Per sonnel Boar d conduct ed an adm ni strative heari ng in
accordance with KRS Chapter 13B.'° The Hearing O ficer rendered
his “Findings of Fact, Conclusions of Law and Recommended Order”
on February 21, 2001. By way of background, the Hearing Oficer
recited verbatim KRC s findings. However, the Hearing Oficer’s
findings of fact diverged significantly from those made by KRC
The Hearing Oficer found that even though Hughes admtted
threatening to kill O Brien on August 6, 2000, he actually found
no evidence of intent on Hughes's part to follow through wth
the threat. Furthernore, the Hearing Oficer found that a
“wounded” Hughes delivered the death threat in reaction to a
racially charged retort that O Brien had ainmed at Hughes at the
track about two hours before the parking |ot encounter on
August 6, 2000. The Hearing Oficer found that O Brien said,
“I"'m not going to be any nigger’s Cheshire cat.” Furt her
differing from KRC s charges, the Hearing Oficer did not
believe from the evidence that Hughes repeated the threat on
OBrien's |life to Paulus or WIllianms on August 9, 2000. As for
the presence of the gun in Hughes’s car at Ellis Park on

August 9, 2000, the Hearing Oficer dismssed it as an

o KRS 18A. 095(2) .

10 KRS 18A. 095(18).



i nadvertent coincidence. The Hearing O ficer believed Hughes’s
testinony that he had a permt to carry a conceal ed weapon, that
he customarily carried the weapon with him as he travel ed about
the state, and that he had sinply failed to stop by the notel to
| eave his weapon before comng to the track on the norning of
August 9, 2000.

The Hearing Oficer agreed that KRC had grounds to
di sci pline Hughes for misconduct associated wth the work,

stating

(1) Hughes was guilty of m sconduct, as that termis
defined by 101 KAR 1:345, Section 1, in his use
of | anguage during his angry outburst on August 6
which comunicated a threat to do physical
vi ol ence to O Brien.

(2) Hughes violated 810 KAR 1:[025], Section 3(12),
by possession of a firearm on association
grounds.

However, the Hearing Oficer’s conclusions then departed from
KRC s in that he concl uded that

(3) Hughes did not violate the state’'s workplace
vi ol ence policy [101 KAR 2:095, Section 9](1)(b).
Al t hough his words nake out a prima facie case of
terroristic threatening, the evidence failed to
establish that the angry remarks, uttered in the
context of the parking |ot exchange between
O Brien and Hughes, caused OBrien to have a
reasonable belief that his health or safety was
at risk. The situation strongly inplies that
O Brien understood that these were angry words
froma black man who had been offended by the use
of the word “nigger.” OBrien did not want the
situation to go any further, but he registered
the remark with the track steward nerely as a
defensive posture should Hughes continue to



(4)

(5)

(6)

(7)

pr ot est . The subsequent recitation of the sane
words, first to Paulus, then to WIlians, were
out of context. It was here that Hughes made his
nost serious error by confirmng his intention to
WIllianms as a neans of underscoring his anger.
Yet the Hearing Oficer is persuaded he neant
nothing nore than to conmunicate the depth of his
feeling to WIlianms, whom he trusted as an old

friend who would understand. He seriously
m scal cul ated the position that WIllianms would be
in, as director of security, in hearing the

t hreat eni ng words repeated and confirned.

The Hearing Oficer finds the penalty of
term nation excessive and erroneous under the
ci rcunst ances. There are mtigating factors
which powerfully influence the evaluation of the
seriousness of the offense and the appropriate-
ness of the penalty. Hughes['s] situation is
exam ned under KRS 18A, a statute that requires a
just and proper cause.

Grave sanctions should not be applied to the kind
of verbal threat that expresses transitory anger
rather than a settled purpose to carry out the
t hreat. Wiile it nust be recognized that the
i ncreasi ng i nci dence of wor kpl ace  vi ol ence
requires vigilance by any enployer, the prin-
ciples of fairness and just cause cannot be
sacrificed because of the challenges facing man-
agenent in enforcing policies against aggressive
behavi or.

On the charges of msconduct, as grounds for
termnation, the Hearing Oficer finds that the
penalty of forfeiture of his job is inappropriate
for the utterance of angry words to OBrien in
reaction to a racial slur and additional rude
conduct during their parking |ot conversation.
Al t hough Hughes’[s] subsequent handling of the
situation magnified the original problem these
conpl i cati ons occurred i ndependent of t he
original threat and do not convert it into a
di schar geabl e of f ense.

The possession of a handgun was the result of an
oversight. Although [Ellis Park’s Chief Security



(8)

(9)

Oficer] WIllianms testified that there have been
ot her occasions of ejecting people from the Park
for possession of firearns, there is no evidence
to lead the Hearing Oficer to believe that such
ejections arose from simlar circunstances to
finding a firearm sealed in a pouch, in a |ocked
car in the parking |ot. Wi | e Hughes viol ated
both the KAR regulation and Ellis Park rules,
this infraction would not warrant term nation of
hi s enpl oynent .

The KRC also advocates that discharge is war-
ranted because Hughes has lost the ability to
fulfill his job requirenents. The ejection from
Ellis Park results in being barred from not only
that track, but other tracks in the state. Thi s
was conpounded by the suspension of Hughes’[s]
license by the stewards, which also prohibited
him from being on the prem ses, independent of
the Ellis Park ejection. Either of these circum
stances results in Hughes being unable to perform
the duties of the license inspector. There are
no other admnistrative jobs available on the
relatively small staff of the KRC

The Heari ng Oficer concl udes t hat t hese
conplications in the ability of Hughes to perform
his job do not constitute independent grounds for
di sm ssal . The ejection from Ellis Park is not
irrevocable. Although WIllians testified that he
woul d not support setting it aside under the
present circunstances, he is not the decision-
meker . Hughes has nade no application to have
his ejection lifted and his privilege to return
to the track reinstated. The Hearing Oficer
considers Wllians’[s] opinion as sinple con-
j ecture. If Ellis Park would reinstate Hughes,
he would be able to perform his normal duties.
Simlarly, as of the witing of these recom
mendat i ons, suspension of Hughes' [s] I|icense has
not been finalized by the KRC If that Comm s-
sion were to act in Hughes’'[s] favor, another
i npediment to performng his normal duties would
be renoved. Even if the suspension is upheld,
Hughes may apply for a new license for 2001.
This application would have to be reviewed by a
panel, who would nake reconmendations to the KRC



The KRC could well deternmine that the suspension
of Hughes['s] |icense during 2000 was a sufficient
penalty, and permt himto be |icensed for 2001.
Such a result may be suggested by the stewards['s]
failure to recommend that Hughes'[s] |icense be
suspended for 2001. The testinony at the hearing
clearly established that the stewards have such
authority and have exercised it in the past.

(11) It is recomended that Hughes' [s] term nation be
converted to a thirty (30) day suspension. Such
a penalty should clearly comunicate to Hughes
that his conduct was inappropriate and that it
cannot be justified by his sense of personal
of f ense. There was no evidence that Hughes’[s]
job performance was in any other way unsatis-
factory, or that he is not capable of inproving
his conduct and learning the lessons that this
wr enchi ng epi sode i npose.

The Hearing Oficer concluded that following the
thirty-day suspension, Hughes should be imediately reinstated
to his former position, or to a position of |like status and pay,
and otherwi se be nmade whole. KRC filed exceptions to the
hearing officer’s recommended order, but the Personnel Board
adopt ed al | of t he heari ng officer’s fi ndi ngs and
recomrendations in a final order dated May 15, 2001.

KRC appealed to the Franklin Circuit Court.'* In an
order entered Novenber 22, 2002, the circuit court found a |ack

of substantial evidence in the whole record to support over-

turning the dismssal and concluded, therefore, that the

1 KRS 13B. 140 and KRS 18A. 100.



Personnel Board’s action was arbitrary. In so doing, the
circuit court found:

The record reflects that M. Hughes threatened

the life of a co-worker while at work on the Ellis

Park premises. There is also credible evidence in the

record that he repeated this threat to another co-

wor ker and denonstrated his ability to carry out this
threat by showing the |oaded weapon concealed in his
car. The safety of the workplace is of paranount

i nportance in such circunstances.

The circuit court reversed the Personnel Board and ordered that
the KRC s decision be reinstated. Hughes then appealed to this
Court . '?

On appeal to this Court, KRC urges us to affirm the
circuit court by arguing that its decision to term nate Hughes
trunps the conflicting decision by the state’'s Personnel Board
because the General Assenbly’'s grant of authority to regulate
horse racing confers on KRC an “over-arching responsibility []
to protect the public’'s interest by continuing and maintaining
the integrity, honesty and the orderly conduct of thoroughbred
raci ng.” According to KRC, this “over-arching responsibility”
exenpts KRC from the provisions of the state’s nerit system W
recogni ze that KRC is an agency of state governnent created to

regul ate the conduct of horse racing and pari-nutuel wagering on

horse racing within the Comonwealth.'® In matters relating to

12 KRS 13B. 160.

13 KRS 230.225(1).

10



the state’s system of personnel admnistration, however, the
Ceneral Assenbly has made KRC subject to the sanme statutory
provisions as other state agencies, specifically the nerit
system provided in KRS 18A.005 to KRS 18A. 200. Had the
| egislature intended to exenpt KRC from the state nerit system
it could easily have done so as it did for other entities of
state governnment in KRS 18A. 010(3). From the outset of this
case, KRC nore realistically acknow edged Hughes's right of
appeal to the Personnel Board under KRS 18A. 095. It said so
when it termnated him Accordingly, we reject KRC s preenption
argument .

When reviewing the action of an adm nistrative agency,
a court is concerned wth whether the agency’'s action was
arbitrary, which is defined as “clearly erroneous”; clearly
erroneous neans not supported by substantial evidence.
“Substantial evidence” is evidence which, when taken alone or in
light of all the evidence, has sufficient probative value to
i nduce conviction in the mnds of reasonabl e persons.?!®

In review ng whether an agency’s decision is supported
by substantial evidence, the review ng court mnust adhere to the

principle that the agency, as fact finder, is afforded great

14 Kentucky Bd. of Nursing v. Ward, Ky.App., 890 S.W2d 641, 642
(1994) .

15 Bowing wv. Nat ur al Resources and Environnental Protection
Cabi net, Ky.App., 891 S.W2d 406, 409 (1994).

11



latitude in its evaluation of the evidence heard and the
credibility of the wtnesses appearing before it.® In addition
to the principles established by case law, the judicial review
process  of Kentucky’s administrative procedures act at
KRS 13B. 150(2) circunscribe the scope of judicial review of
factual determ nations made in an agency’' s due process hearing,
as follows: “The court shall not substitute its judgnent for
that of the agency as to the weight of the evidence on questions
of fact.” What constitutes cause for dismssing a nerit
enpl oyee is a fact question for determ nation by the Personnel
Board. '’

In the case at hand, the Personnel Board properly
pl aced the burden of proof and the ultinmate burden of persuasion
on KRC to denobnstrate by a preponderance of the evidence the
propriety of the penalty it had inposed for Hughes’ s
m sconduct.'® Since the Personnel Board found that KRC produced
sufficient evidence to sustain a finding of msconduct by
Hughes, but found that KRC did not sustain its burden of
proving that term nation was the appropriate penalty, the issue

on appeal is whether the evidence favoring termnation was so

16 Kent ucky State Racing Commission v. Fuller, Ky., 481 S.W2d 298,
308 (1972).

v Perkins v. Stewart, Ky.App., 799 S.w2d 48, 51 (1990).

18 KRS 13B.090(7); Commonweal th, Transportation Cabinet v. Wodall,
Ky. App., 735 S.W2d 335 (1987).

12



conpelling that no reasonable person could have found facts as
the Personnel Board did.'® Athough we might have reached a
different result, we cannot say from our review of the record
t hat the evidence conpelled different findings.

An adm nistrative agency's interpretation of its own
regulations is entitled to substantial deference.?® A review ng
court is not free to substitute its judgnent as to the proper
interpretation of the agency's regulations as long as that
interpretation is conpatible and consistent wth the statute
under which it was pronulgated and is not otherw se defective as
arbitrary or capricious.? Wth that standard in mnd, we
address KRC s argunent on appeal that the Personnel Board
m sconstrued the state’s workplace violence policy regulations
as pronmulgated by the Secretary of the Personnel Cabinet,
101 KAR 2: 095, Section 9(1)(a) and (b) and (2)(a) and (c), which
provi de:

(1) Workplace violence shall be prohibited and
i ncl ude:

(a) The attenpted, threatened, or actual conduct
of a person who endangers or is likely to
endanger the health and safety of state
enpl oyees or the general public; or

19 See Bourbon County Board of Adjustnent v. Currans, Ky.App.,
873 S.W2d 836, 838 (1994).

20 Canera Center, Inc. v. Revenue Cabinet, Ky., 34 S.W3d 39 (2000).

2 City of Louisville By and Through Kuster v. Mlligan, Ky.,
798 S. W 2d 454, 458 (1990).

13



(b) A threatening statenent, har assnent or
behavi or that gives a state enployee or
menber of the general public reasonable
cause to believe that his health or safety
is at risk.

(2) Exanples of prohibited workplace violence shall
i ncl ude:

(a) Threats of harm

(c) Intimdating, t hr eat eni ng, or di recting
abusive |anguage toward another person,
ei t her verbal ly, in writing or by
gesture....

In an obvious reference to KRS 508.080(1)(a),?® the
Hearing O ficer concluded that Hughes’'s threat “[made] out a
prima facie case of terroristic threatening.” The offense of
making a terroristic threat may be conplete wthout evidence
that the accused intended to carry out the threat and w thout
evidence that the victim was placed in reasonable apprehension
of imediate injury.? By conparison, when concluding that
Hughes’s “terroristic threat” did not violate Subparagraph
(1)(b), the Hearing Oficer found that Hughes’s threat was an

expression of “transitory anger” lacking intent on his part to

22 [A] person is guilty of terroristic threatening in the third
degree when

(a) He threatens to commt any crine likely to result in
death or serious physical injury to another person...

23

Thomas v. Conmonweal th, Ky.App., 574 S.W2d 903, 908-910 (1978).

14



follow through with the act threatened. In further conparison
the Hearing Oficer found that the threat did not “cause[]
OBrien to have a reasonable belief that his health or safety
was at risk.” Since the |anguage of Subparagraph (1)(b) differs
substantially from that of the terroristic threatening statute
by specifically adding the requirenment that the threatening
statement or behavior “give[] a state enployee or nenber of the
general public reasonable cause to believe that his health or
safety is at risk,” we cannot say that the Hearing Oficer
m sconstrued the actual |anguage of Subparagraph (1)(b) when he
concluded that Hughes had not violated this regul ati on because
the threat did not actually make O Brien apprehensive for his
own safety at any tine. In upholding the Personnel Board’s
interpretation of its own regulation here, we are not endorsing
an interpretation of the regulation that would require evidence
of the state of mnd of the author of a threatening statenent
that the author actually intends to carry out the threat or even
that the author intends to frighten the victins. It is
sufficient that the threatening statenent is nmade causing the
vi cti mreasonabl e apprehensi on. e do not addr ess t he
possi ble applicability of Subparagraph (1)(a) because KRC did
not present that argument to the Personnel Board for its

consi derati on.

15



In the final analysis, KRS 18A 095(23)(c) vests the
Personnel Board with the exclusive authority, if “[it] finds
that the action taken by the appointing authority was excessive
or erroneous in view of all the surrounding circunstances,” to
direct the appointing authority to alter, nodify, or rescind the
disciplinary action.?® The Board here found just cause existed
to discipline Hughes for msconduct, but further found that a
thirty-day suspension was nore appropriate than termnation
based on all the circunstances. The Personnel Board exercised
its statutory prerogative to alter or nodify Hughes's penalty as
excessi ve. Again, we mght have inposed a different penalty,
but under the facts as found by the Personnel Board, we cannot
say that the decision was arbitrary, capricious, or an abuse of
di scretion.

In accordance with the foregoing, the order of the
Franklin Circuit Court is reversed and the final order of the
Personnel Board is reinstated.

ALL CONCUR.

24 See Wlson v. Bureau of State Police, Ky.App., 669 S.W2d 18, 21-
22 (1984) (interpreting simlar Jlanguage in a prior version of
KRS 18A.095) (reversed on other grounds in Howard v. Transportation
Cabi net, Ky., 878 S.W2d 14 (1994).
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