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KNOPF, JUDGE: Kathy Caruthers and American General Home Equity,
I nc. each appeal from a declaratory judgnent of the Pike Circuit
Court finding that Earl Robinette, Lowell T. Sesco, and El bert
Sesco are the owners of a disputed tract of real property.
Carut hers argues that the trial court abused its discretion by
all ow ng an unlicensed surveyor to testify for the appell ees,
and that the trial court’s conclusions regardi ng ownership of
the disputed property were clearly erroneous. Under the
circunstances of this case, we conclude that the trial court did
not abuse its discretion by allow ng the appellees’ surveyor to
testify. However, we also find that the 1935 source deeds were
anbi guous concerning the scope of the property conveyed, and the
trial court failed to adequately address the extrinsic evidence
whi ch woul d explain the anbiguity. Hence, we vacate the
j udgnment and remand for further factual findings.

The property at issue in this case is located in Pike
County, Kentucky, at the head of the M ddle Fork of Rockhouse
Creek of Big Creek. The parties to this action stipulated that
their respective titles flow froma comobn source, which was a
farm consi sting of over one-hundred acres owned by John B
Smth. Smth died intestate in August, 1923, and his interest
passed to his children, Myrtie Robinette, Wayne Smith, Jonah
Smith, Ben Smith, WIllie Smith, and Maudi e Maynard. On March

23, 1932, Ben Smith and Sophie Smth, his wife, Jonah Smth and



Susan Smth, his wife, and WIllie Smth conveyed their undivided
interests in the property to Myrtie Robinette. However, this
deed was not recorded until 1977.

Thereafter, on February 19, 1935, the children of John
B. Smth, including Ben, Jonah, and WIllie, executed two deeds
dividing their undivided interest in the property. In their
respective deeds, Myrtie and Wayne each received fromtheir
brothers and sisters a tract of described property. The deed to
Myrtie conveyed approximately 30 acres, while the deed to Wayne
conveyed approximately 45 acres. Both deeds nention a boundary
al ong an agreed and marked |ine, but Myrtie' s deed specifically
nmentions that the agreed line “runs to the center of the Big
Sheep Rock.” Both deeds state that the children of John B
Smth were conveying the entire interest which they received
fromtheir parents.

Shortly thereafter, Wayne Smith divided his tract and
conveyed 25 acres to his forner wife, Gertrude Bevins. Bevins's
tract was eventually conveyed to Earl Robinette. The portion of
the tract retained by Wayne was al so eventual |l y conveyed to Earl
Robi nette. However, Robinette sold this portion of the property
in 1995 to Lowel |l Thomas Sesco and El bert R Sesco.

Myrtie Robinette Ward died testate on July 15, 1976,
and she devised all her real property to her niece, Kathy Reece

Car ut hers. In 1987, Caruthers sold the 30 acre tract which she



inherited fromMrtie. However, based on the 1932 deed,
Caruthers clains that Myrtie retained sone 45 acres on the right
side of the Mddle Fork. Caruthers recorded the 1932 deed in
1977, and county tax records show that she has paid taxes on
this property since 1978. 1In addition, Caruthers nortgaged the
property several tinmes, including a currently outstanding
nortgage held by Anerican General Hone Equity, Inc.

After a dispute arose concerni ng ownership of the
property, Caruthers brought this declaratory judgnent action
agai nst Earl Robinette, Lowell T. Sesco, Elbert Sesco, and
Gat hel Warren, who may have inherited an interest from Wayne
Smth. Caruthers also naned American General, as a hol der of
the nortgage and issuer of the title insurance on the property,
and Addi ngton Enterprises, Inc., which clained the m neral
estate under the property based upon prior conveyances which are
not at issue in this action. At a bench trial conducted from
July 31 to August 1, 2002, Caruthers presented docunentary
evi dence and testinony to support her claimto the property.
Two registered surveyors, Ertel Wiitt, Jr. and Luke Hatfield,
testified for Caruthers. Witt testified that he had conducted
a survey and prepared a plat based upon the descriptions in the
1932 and 1935 deeds and the subsequent conveyances. Whitt
testified that he had | ocated the agreed line in the | ocation

clai med by Caruthers. Based upon his research and survey, Witt



concl uded that Myrtie Robinette had owned one-half of the
property inherited fromJohn B. Smth, including the |ands not
specifically described in the 1935 deed. Consequently, he was
of the opinion that Caruthers still owned sone 45 acres on the
right side of the head of the M ddle Fork of Rockhouse Creek.
Hatfield, who also visited the property and prepared a map based
on the deed descriptions, agreed with Wiitt’ s concl usi ons.

In support of their clains, Robinette and the Sescos
primarily presented lay testinony as to the reputation of the
boundari es, ownership and possession of the property at issue.
They al so presented the testinony of Mke Davis, president of
El khorn Engi neering, Inc. Elkhorn Engineering prepared a m ning
map for Addington Enterprises. Davis testified that he is a
m ni ng engi neer and holds a West Virginia |icense as a | and
surveyor, but he is not licensed or registered as a | and
surveyor in Kentucky. Over Caruthers’s objection, Davis
testified that his staff had conducted a field survey and that
he had prepared a map of the property based on the descriptions
in the 1935 deeds. He was of the opinion that Myrtie Robinette
did not have an interest in any property other than the 30 acres
conveyed to her in the 1935 deed.

On March 20, 2003, the trial court issued findings of
fact, conclusions of |aw and a judgnment in favor of Earl

Robi nette and the Sescos. The trial court found that the 1932



deed did not represent the intent of the parties, and was
superseded by the 1935 deed. Instead, the trial court found
that the parties to the 1935 deeds intended to convey all of the
property inherited fromJohn B. Smth, including the interests
previously conveyed to Myrtie in the 1932 deed. Consequently,
the trial court concluded Myrtie Robinette had received only the
30 acres described in her deed, and that all of the remaining
property was conveyed to Wayne Smith. Based on this finding,
the trial court also concluded that Myrti e Robinette and
Carut hers, as her successor, were estopped to nake a cl aim based
on the 1932 deed. The trial court was al so persuaded that the
map prepared by El khorn Engi neering nost accurately depicted the
1935 division of the property anong the children of John Smth.
Accordingly, the trial court entered a judgnent declaring that
Caruthers had no interest in the disputed property, and that the
property is owned by Earl Robinette and the Sescos. Caruthers
and Anerican CGeneral separately appealed fromthis judgnent, and
t heir appeal s have been consolidated before this Court.
Caruthers and Anerican General first argue that the
trial court erred by allow ng the appellees’ surveyor, M ke
Davis, to testify as an expert witness. They note that Davis is
not licensed or registered as a | and surveyor in Kentucky.
Consequently, they assert that Davis's testinony was

i nadm ssi bl e because it violated the statutory prohibition of



t he unaut hori zed practice of land surveying. Under the
circunstances presented in this case, we disagree.

Al t hough Kentucky courts have not ruled on this
preci se question, the case |law from other jurisdictions
i ndi cates that a surveyor need not be licensed in that state to
be qualified to testify as an expert wi tness. Rather, nost
states only require a showing that the w tness possesses
sufficient knowl edge, training or experience in the field in
order to qualify.! W find the reasoning in these cases to be
per suasi ve.

The practice of professional engineers and | and

surveyors is regulated through the state’s police powers as set

! See Howard v. WIlls, 77 Chio App. 3d 133, 601 N E. 2d 515, 520
(1991) (Fact that surveyor was not licensed in Chio went only to
the weight to be given to his testinony and not to his
qualification as an expert witness.); Thomas v. Ads, 150 \W.
634, 556 A 2d 62, 64 (1989) (Statute requiring |icensing of
surveyors “is aimed at protecting the public fromthe

unaut hori zed practice of engineering; it is not neant to be used
to keep properly qualified experts fromtestifying.”); Yoho v.
Stack, 373 Pa. Super. 77, 540 A 2d 307, 310 (Pa. Super. 1988) (“A
wtness will be qualified as an expert if he or she has any
reasonabl e pretension to specialized know edge on the subject
under investigation. The standard does not mandate, however,
that the witness need possess all the knowl edge in his or her
special field of activity in order to qualify.”); Cutro v.

Duf fy, 88 A D.2d 1007, 451 N.Y.S.2d 937, 938 (N. Y. App. Dv.,
1982) (“[A] surveyor is not required to be licensed in order to
qualify as an expert witness as |long as he possesses the

requi site education and experience and i s supervised by a
licensed surveyor . . . .”); and Koenig v. Skaggs, 400 S.W2d 63,
67 (Mb., 1966). See also 12 Am Jur. 2d Boundaries 8§ 108, p.
504, n. 54.




out in KRS Chapter 322. Although the statutory qualifications
for these professions are clearly relevant to determ ne the
qualification of a proposed expert w tness, the Genera
Assenbly’s regul ati on of these professions does not directly
inplicate the rules of evidence. Indeed, such an interpretation
woul d transgress established procedure relating to the
qual i fication and adm ssion of expert testinony, and would usurp
the power of the judiciary to establish rules of evidence.?

The qualifications of an expert w tness are governed
by KRE 702 and 703, which vest the trial court with broad
di scretion to determ ne whether a witness is qualified to
express an opinion in a matter which requires expert know edge,
skill, experience, training, or education. These rules require
the trial court to determne if such expert testinmony wll
assist the trier of fact to understand the evidence or to
determine a fact in issue.® The fact that a surveyor is not
licensed in this state may affect the weight to be given to the
Wi tness’'s testinony, but it does not necessarily render him
unqualified to testify as an expert w tness.

However, just as the judiciary has the exclusive right

to formul ate rules of evidence, the |legislature has the

2 Drunm v. Commonweal th, Ky., 783 S.W2d 380, 382 (1990).

% Goodyear Tire and Rubber Co. v. Thonpson, Ky., 11 S.W3d 575,
577-79 (2000).




exclusive right to regulate the practice of Iand surveying and
to prescribe the qualifications of those who engage in its
profession. KRS 322.020(2) prohibits any person from engagi ng
in the practice of |land surveying unless |licensed as a

prof essional |and surveyor.* Wile an unlicensed individual may

4 Under KRS 322.010(10)(a), the term “Land surveying” includes,
but is not Iimted to:

1. Measuring and | ocating, establishing, or
reestablishing Iines, angles, elevations, natural
and man-made features in the air, on the surface and
i mredi at e subsurface of the earth, within
under ground wor ki ngs, and on the beds or surfaces of
bodi es of water involving the:

a. Det erm nati on or establishnent of the facts of
si ze, shape, topography, and acreage;
b. Est abl i shnent of photgrammetric [sic] and

geodetic control that is published and used for the
determ nati on, nonunentation, or description of
property boundari es;

C. Subdi vi si on, division, and consolidation of

| ands;

d. Measurenment of existing inprovenents, including
condomi ni uns, after construction and the preparation
of plans depicting existing inprovenents, if the

i nprovenents are shown in relation to property
boundari es;

e. Layout of proposed inprovenents, if those

i nprovenents are to be referenced to property
boundari es;

f. Preparati on of physical witten descriptions
for use in legal instrunents of conveyance or rea
property and property rights;

g. Preparation of subdivision record plats;

h. Determ nation of existing grades and el evati ons
of roads and | and;

i Creation and perpetuation of alignnents rel ated
to maps, record plats, field note records, reports,
property descriptions, and plans and draw ngs that
represent them and

j - Certification of docunents; and



possess sufficient know edge or experience to testify as an
expert witness, that person is not authorized to engage in the
practice of land surveying within Kentucky. The giving of
expert opinions is distinct fromthe practice of a regul ated

pr of essi on. ®

2. The negotiation or soliciting of |and surveying
services on any project in this state, regardl ess of
whet her the persons engaged in the practice of |and

surveyi ng:

a. Are residents of this state;

b. Have their principal office or place of
business in this state; or

C. Are in responsible charge of the |and surveying

services or work perforned.
(b) *“Land surveying” shall not include:

1. The neasurenment of crops or agricultural |and area
under any agricul tural program sponsored by an
agency of the federal governnment or state of
Kent ucky;

2. The services of a professional engi neer who engages
in the practice of land surveying incident to the
practice of engineering, if the land surveying work
does not relate to the location or determ nation of
| and boundaries; or

3. The design of grades and el evations of roads and
| and;

°>In her reply brief, Caruthers suggests that allow ng an
unl i censed surveyor to give expert opinions “would be equal to
all owi ng an experienced nother to testify of her hone renedies
and the results she would achi eve as an unlicensed nedi cal
practitioner, as opposed to a |icensed surgeon performng a very
speci ali zed practice of medicine, just because the nother is
experienced and well qualified.” A nore apt anal ogy would be a
physi cian who is not |licensed in Kentucky. A physician |licensed
in another state may testify as an expert w tness upon proper
qualification. But that sane physician would not be permtted to
engage in the practice of medicine within Kentucky, even if it
were incident to a legal action in which the physician was
testifying as an expert w tness.

10



The decision as to the qualifications of an expert is
within the sound discretion of the trial judge and should not be
di sturbed in the absence of some abuse of discretion.® In this
case, Davis testified that El khorn Engineering is permtted by
the state of Kentucky to engage in | and surveyi ng and ot her
engi neering work, and that a Kentucky-licensed | and surveyor is
on the staff of Elkhorn Engineering. Davis also testified that
he did not actually visit the site or conduct the survey.

Rat her, he relied on information gathered by subordi nates under
his control and direction to prepare the map.’ Under the
circunstances, we conclude that the trial court did not abuse
its discretion by allowing Davis to testify. Davis established
his qualifications to testify as an expert, and we are not
convinced that his participation in this litigation anounted to
t he unaut horized practice of |and surveying.

W have sone questions about the sufficiency of the
map upon which the trial court relied. Davis testified that his
staff had conducted only a field survey, not a full survey of

the property. Davis also indicated that the maps offered were

® See Wheel er v. Comonweal th, Ky., 121 S.W3d 173, 183 (2003).

" Al 't hough the common use of the term suggests otherw se, the
mar ks on the ground nmade by a professional |and surveyor
constitute the actual boundary survey. 201 KAR 18:150 § 4. The
plat and the | egal description are nerely the record of the
survey, and are not the survey itself.

11



not survey plats, that no coordi nates or corners were set, and
he did not provide a | egal description. Furthernore, while the
deed to Wayne Smth only called for 45 acres, the El khorn map
adds an additional 30 acres to his tract. |In addition,
Caruthers’s surveyor, Hatfield, testified that El khorn's map

i gnores changes in elevation and changes the direction and

di stance calls set out in the 1935 deeds.

Nevert hel ess, these issues ultimtely go to the
sufficiency of the evidence which supported the trial court’s
conclusion. As this matter was tried before the circuit court
wi thout a jury, our review of factual determ nations is under
the clearly erroneous rule.® This rule applies with equal force
on an appeal froma judgnent in an action involving a boundary
di spute.® Furthernmore, “[a] fact finder may choose between the
conflicting opinions of surveyors so long as the opinion relied
upon i s not based upon erroneous assunptions or fails to take
into account established factors."?

On the other hand, the construction of a deed is a

matter of law, and the intention of the parties is to be

8 CR 52.01.

® Croley v. Alsip, Ky., 602 S.W2d 418, 419 (1980).

10 Webb v. Conmpton, Ky. App., 98 S.W3d 513, 517 (2002) (quoting
Howard v. Kingnmont Q1 Co., Ky. App., 729 S.W2d 183, 184-85
(1987)).
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1 The entire

gathered fromthe four corners of the instrunment.?
instrunent is to be considered in the light of attendant
circunstances and it is to be presuned that no clause or word in

a deed was used without neaning or intent.?!?

A court may not
substitute what the grantor nmay have intended to say for what
was said. The rule is well settled that words in a deed that
are not technical nust be construed as having their ordinary
connot ati on. 3
In reaching its conclusion, the trial court noted that
in the 1935 deed, Myrtie Robinette and her siblings conveyed the
“whol e and entire interest in their (Deceased) fathers [sic] and
not hers [sic] Real Estate, so as to include all land in said
boundary.” Based upon this |anguage, the court found that the
children of John B. Smth intended to divide all of the property
which they inherited fromtheir parents. Therefore, the court
di sregarded any contrary | anguage in the unrecorded 1932 deed.
In essence, the trial court found that the 1935
di vi si on deeds were not anbiguous, and limted its reading to

the four corners of those deeds. W agree that extrinsic

evi dence cannot be admtted to vary the terns of a witten

1 Phelps v. Sledd, Ky., 479 S.W2d 894, 896 (1972).

12 Dennis v. Bird, Ky. App., 941 S.W2d 486, 488 (1997).

13 Phel ps v. Sledd, 479 S.W2d at 896.

13



instrument in the absence of an anbi guous deed.* Moreover,
parol evidence is admssible only to explain a |atent anbiguity
in a deed. A latent anbiguity is one which does not appear upon
the face of the words used, and it is not known to exist until
the words are considered in light of the collateral facts.?
Carut hers contends that the 1935 divi sion deeds contain such a

| atent anmbiguity, and that the trial court should have | ooked to
the 1932 deed and to other extrinsic evidence to explain the
anbiguity. Had the trial court done so, Caruthers asserts that
the trial court would have found that Myrtie Robinette retained
the portion of the tract which was not specifically conveyed in
t he 1935 deeds.

We agree that the 1935 deeds contain a | atent
anbiguity. Although the 1935 deeds state that the children of
John B. Smith are conveying all of the interest which they
inherited fromtheir parents, the deeds did not actually divide
the entire tract. Rather, when the deed descriptions are read
t oget her, they exclude a portion of the original tract fromthe
division. The specific descriptive ternms of the property

conveyed appear to contradict the nore general statenent that

14 Hohei mer v. Hoheiner, Ky., 30 S.W3d 176, 178 (2000); Sword V.
Sword, Ky., 252 S.W2d 869 (1952).

1 Thornhill Baptist Church v. Smither, Ky., 273 S.W2d 560, 562
(1954); citing Carroll v. Cave Hi Il Cenetery Co., 172 Ky. 204,
189 S.W 186, 190 (1916).
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the siblings had intended to divide the entire tract which they
had inherited fromthe parents. Therefore, the trial court
shoul d have considered the parol evidence to explain the
anbi gui ty.

Nonet hel ess, Caruthers and Anmerican Ceneral are not
entitled to a judgnent as a matter of law at this point in tine.
Because the trial court relied only on the 1935 deed
descriptions, it did not consider other evidence which m ght
have expl ai ned the apparent anbiguity. W conclude that there
are issues of fact which remain for the trial court to resolve.

Most notably, the sufficiency of the 1932 deed has
al so not yet been determined. The parties agree that an
unrecorded deed is valid and effective between the parties to
t hat deed, and agai nst a subsequent grantee who knew or had
notice of its existence prior to his purchase, or had
information sufficient to put himon inquiry that woul d have | ed
to its discovery upon a search; such information is deened

equi val ent to notice.! However, an unrecorded deed is not valid

' Thornhill Baptist Church v. Snmither, 273 S.W2d at 562-63;
citing Tarr v. Tarr's Executor, 259 Ky. 638, 82 S.W2d 810,
811(1935).

Y Turner v. Mclntosh, Ky., 379 S.W2d 470, 472 (1964).

15



agai nst a subsequent purchaser for value and wi thout notice of
t he deed.'®

Earl Robinette testified that he acquired his property
in 1947 and in 1952 — |ong before the 1932 deed was recorded.
But it is not clear fromthe record that the disputed area was
within the property conveyed in his chain of title. |If the
property is not within his chain of title, then Caruthers would
not be estopped fromclaimng the property under the unrecorded
1932 deed.

Li kew se, it is not clear fromthe record before this
Court whether this property was ever specifically conveyed to
Myrtie Robinette or to Wayne Smith. Although the El khorn map
assunmes that the disputed area was included in the property
conveyed to Wayne Smth, the 1935 deed descriptions do not fully
support that assunption. But on the other hand, the 1932 deed
appears to convey only an undivided interest in the John B
Smth farmto Myrtie Robinette, and not a specific portion of
that tract. It is not clear fromthe record before this Court
that the description in that deed woul d necessarily enconpass
the property now cl ai ned by Carut hers.

To determne the intent and effect of the 1935

di vision deeds, the trial court nmust look to all of the facts

18 KRS 382. 270.

16



and circunstances which existed at the tine those deeds were
executed. Where a deed contains both a particular and a genera
description of the property conveyed, the particular wll

prevail over the general.?'®

The intention of the parties nust be
| ooked at to determ ne what interest was conveyed. In
determining the intention of the parties, courts | ook at the
whol e deed, along with the circunstances surrounding its
execution, and courts may al so consider the acts of the parties
foll owi ng the conveyance.?® To this end, the 1932 deed nmay be
rel evant to the question of whether the parties to the 1935
deeds intended to exclude a portion of the John B. Smith farm
fromthe division. Simlarly, the trial court should consider
whet her the parties understood that the disputed area had
al ready been separately conveyed to Myrtie, as well as the
conduct of the parties both before and after the transaction.
The testinmony of Wiitt and Hatfield, together with the
ot her testinony offered by Caruthers, would support the
concl usion that Wayne and Myrtie did not intend to divide the
entire tract between themin 1935. But conversely, the

testinmony offered by Earl Robinette would indicate that the

sheep rocks were the recogni zed boundary between Myrtie and

19 Handy v. Standard O Co., Ky., 468 S.W2d 302, 303 (1971).

20 Arthur v. Martin, Ky. App., 705 S.W2d 940, 942 (1986).
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Wayne’'s tracts. Although the El khorn map does not exactly
follow the 1935 deed descriptions, it is accurate to the extent
that it reflects those descriptions as suppl enented by
reput ati on evi dence concerning the boundary. Furthernore, the
trial court nust determ ne whether the disputed property was
ever included within Earl Robinette's chain of title, and
whet her he knew or had reason to know of a prior conveyance to
Myrtie. These are all questions of fact, and are exclusively
wthin the purview of the trial court to decide. Therefore, we
conclude that this matter nust be remanded for additiona
factual findings.

Accordingly, the judgnment of the Pike Crcuit Court is
vacated, and this matter is remanded for additional findings of

fact, conclusions of |aw and a judgnment consistent with this

opi ni on.
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