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BEFORE: JOHNSON, TAYLOR AND VANMETER, JUDGES.
TAYLOR, JUDGE: Joseph Harden, by and through his next friend
and father, Roger Harden (collectively referred to as “Harden”),
brings Appeal No. 2002- CA-000035- MR from a Decenber 7, 2001,
Opi nion and Order and Appeal No. 2002- CA-001939- MR from an
August 19, 2002, Amended Order of the Fayette Circuit Court. W
di sm ss.

Joseph Harden was in the tenth grade and attended
Lexi ngton Catholic H gh School in the fall of 2000. He pl ayed
basket bal | that school year while enrolled at Lexington
Catholic. On January 16, 2001, Joseph was di agnosed wth
Attention Deficient Hyperactivity D sorder (ADHD), lnattentive
type. Thereafter, on January 25, 2001, Joseph transferred to
Henry Clay Hi gh School where special education was avail able for
children with ADHD

On February 28, 2001, the Commi ssioner of the Kentucky
Hi gh School Athletics Association (KHSAA) found Joseph
ineligible to participate in interscholastic athletics for one
year fromthe date of transfer from Lexington Catholic to Henry
G ay, pursuant to KHSAA Byl aw 6, Section 1. Harden appeal ed the
Conmmi ssioner’s decision to a hearing officer. At a hearing on
April 16, 2001, the hearing officer recomended overruling the
Commi ssioner’s determ nation and finding Joseph i nmedi ately

eligible to participate in interscholastic athletics at Henry
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Clay. The matter was then referred to KHSAA's Board of Control,
whi ch reversed the recommendati on of the hearing officer. On
May 25, 2001, the Board of Control concluded that Joseph was
ineligible to play for one year fromthe date of transfer
pursuant to the applicabl e KHSAA Byl aw.

On June 22, 2001, Harden filed a Conplaint in the
Fayette Circuit Court against the Kentucky State Board for
El ementary and Secondary Education and KHSAA. Therein, Harden
al | eged that the decision of KHSAA Board of Control was
arbitrary and capricious and that KHSAA di scri m nated agai nst
Joseph upon the basis of his disability by refusing to provide
hi m r easonabl e accommbdati ons and by prohibiting himfrom
participating in basketball at Henry Cay. Harden sought a
tenporary and permanent injunction to enjoin enforcenent of the
KHSAA Board of Control’s order prohibiting himfrom playing
i nterschol asti c basketball at Henry Clay for a period of one
year fromthe date of transfer. Harden also asserted a claim
for conpensatory and punitive damages, including attorney’s
f ees.

On Cctober 19, 2001, the Fayette Circuit Court entered
an Opi nion and Order concl uding:

The question at issue is whether Joseph

Harden’s transfer to Henry Cay H gh Schoo

so that he could exercise his right to be

school ed under a 504 plan preenpts
application of the Transfer Rule. To do so,
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Har den woul d have to establish that he had

no choice but to go to a school with a 504

program G ven that his |IEP indicates that

he has good social skills, is intelligent,

in excellent physical condition and needs

only individual attention with his honework,

preferential seating, extra test tine if

needed, and a special place and tine for

work at honme, the Board's findings that the

ci rcunstances creating the ineligibility

were within the control of the parties is

neither arbitrary nor capricious and is

supported by substantial evidence.
The circuit court determ ned that the Board of Control’s
deci sion that Joseph was ineligible to play interscholastic
basketbal|l at Henry Clay for a period of one year was supported
by substantial evidence of probative value and, therefore, not
arbitrary or capricious. There remain additional issues in the
Fayette Circuit Court for adjudication that are not before this
Court. These issues surround Harden' s claimof discrimnation
under the Kentucky Cvil Rights Act (Kentucky Revised Statutes
(KRS) Chapter 344)) and claimfor damages, including punitive
damages, associated therewith. The Cctober 19, 2001, Opinion
and Order did not include Ky. R Cv. P. (CR 54.02 | anguage.

On Decenber 7, 2001, the circuit court entered an
Amended Order which “anended” the October 19, 2001, Opinion and
Order to include the follow ng CR 54.02 | anguage: “it is a fina
and appeal abl e order, there being no just cause for delay.”

On Decenber 28, 2001, Harden filed a Notice of Appea

with this Court (Appeal No. 2002- CA-000035-MR). Therein, Harden
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specifically stated that the appeal was taken fromthe Decenber
6, 2001, Opinion and Order. Thereafter, on January 3, 2002,
Harden filed an Anmended Notice of Appeal which designated the
Opi nion and Order appeal ed from as dated Decenber 7, 2001.

On January 30, 2002, KHSAA filed a notion to dismss
Appeal No. 2002- CA-000035-MR. KHSAA argued that the period of
Joseph’s ineligibility had expired, thus rendering the appea
noot. By order dated February 19, 2002, this Court denied that
not i on.

On May 24, 2002, Harden filed a notion for relief from
j udgnment under CR 60.02 in the Fayette Circuit Court. Harden
requested that the circuit court vacate its Cctober 19, 2001,
Opi nion and Order. On August 19, 2002, the circuit court
entered an Anended Order that denied Harden’s notion under CR
60. 02.

On Septenber 17, 2002, Harden filed a Notice of Appea
wth this Court fromthe August 19, 2002, Anmended Order (Appea
No. 2002- CA-001939-MR). This Court then ordered Appeal Nos.
2002- CA- 000035- MR and 2002- CA- 001939- MR consol i dat ed by order
entered Cctober 30, 2002. Subsequently, KHSAA filed a notion to
di sm ss Appeal Nos. 2002- CA-000035- MR and 2002- CA-001939- MR
KHSAA agai n argued that the appeals were noot as the
ineligibility period had expired. |In support thereof, KHSAA

cited to the recent Court of Appeals opinion of Kentucky Hi gh
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School Athletic Association v. Davis, Ky. App., 77 S.W3d 596

(2002). By order entered February 7, 2003, this Court denied
KHSAA' s notion to dismss.?!

Al t hough we have previously ruled that the instant
appeal s are not noot, we are conpelled to reconsider such
rulings as the issues presented in these appeals have now been
fully briefed and the conplete record is presently before us.
Upon consi deration of the whole, we are of the opinion that the
above appeal s shoul d be disnissed as noot.?

As judicial power may constitutionally extend only to
justiciable controversaries, an appellate court is generally
W thout jurisdiction to reach the nerits of a noot appeal. See

Kent ucky Hi gh School Athletics Association v. Runyon, Ky., 920

S.W2d 525 (1996); Associated Industries of Kentucky v.

Commonweal th, Ky., 912 S.W2d 947 (1995); Black v. Elkhorn Coa

Cor poration, 233 Ky. 588, 26 S.W2d 481 (1930); Kentucky Hi gh

School Athletic Association v. Davis, Ky. App., 77 S.W3d 596

(2002). This is regarded as the prohibition against advisory
opi nions. An appeal is recognized as noot “when it is no |onger

“live’ or when the parties lack a legally cognizable interest in

11t should be noted that when notion panels of this Court consider notions
during the pendency of an appeal, the record bel ow generally is not before
the panel. Accordingly, the panels would not have been aware of the
proceedi ngs bel ow that were pending during the appeal

2 Harden asserts that this Court may not reach the issue of nootness because
Kent ucky Hi gh School Athletic Association failed to file a cross-appea

rai sing such issue. The issue of npotness, however, goes to the jurisdiction
of the Court and may be rai sed sua sponte.
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the outcone. . . .” 5 Am Jur. 2d Appellate Review § 640

(1995).

Appeal No. 2002- CA-000035- MR was taken from an Cctober
19, 2001, order of the circuit court affirmng the Board of
Control’s inposition of the ineligibility period. The appea
f ocuses upon whether there was substantial evidence to support
the Board of Control’s decision to inpose the ineligibility
period. Appeal No. 2002- CA-001939- MR was taken fromthe circuit
court’s order denying Harden’s CR 60.02 notion to vacate the
Oct ober 19, 2001, order.

It is undisputed that Joseph’s period of ineligibility
has expired and that Joseph may freely play interschol astic
athletics at Henry Clay.® As was the situation in Davis, 77
S.W3d 596, we |ikew se cannot grant relief of any kind as the
period of ineligibility has passed. Harden, however, argues
that the appeals are not noot:

The finding of ineligibility clearly

stigmati zes Appellant, and subjects himto

what ever findings are inherent in the

deci sion of the Board of Control wth

respect to those reasons the Board of

Control offered as those it believed

actual ly pronpted Joseph Harden’s transfer

to HCHS as opposed to Appellant’s diagnosis

of disability and Judge Karem s fi ndi ngs

that he had a right to pursue an education

commensurate with that diagnosis, a decision

outside of his control. Therefore, the
determination of eligibility is precisely

3 Presumably, Joseph has now graduated from hi gh school or otherw se did play
basketbal| after the one year ineligibility period expired.
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what Appel |l ant Harden, [sic] seeks

regardl ess of whether the tinme has passed

wi thin which he could have pl ayed basket bal

had he been declared eligible pursuant to

the original determ nation by the KHSAA

Board of Control
Harden's Reply Brief at 4. W nust reject Harden s argunent.

We sinply do not believe that a determi nation of pure
eligibility is a legally cognizable interest so as to create a
justiciable controversy for a decision upon the nerits.

The effect of this Court granting Harden a favorable
ruling on the noot eligibility issue would be sinply to punish
KHSAA or set an exanple for future eligibility cases. However,
every eligibility case is different and nust be adjudi cated upon
the facts presented. Additionally, Harden' s discrimnation and
damage clains are still pending before the circuit court, and he
wi Il have a sufficient remedy if he prevails on the nerits.?

It is hereby ORDERED that Appeal Nos. 2002- CA- 000035-
MR and 2002- CA-001939- MR are DI SM SSED as noot .

VANVETER, JUDGE, CONCURS

JOHNSQON, JUDGE, CONCURS AND FI LES SEPARATE OPI NI ON

ENTERED: April 30, 2004 /sl Jeff S. Tayl or
JUDGE, COURT OF APPEALS

4 The dism ssal of these appeals should have no effect on the proceedings
bel ow.



JOHNSON, JUDGE, CONCURRI NG | concur with the

Maj ority Opinion because this Court is required to follow the

6

Supreme Court precedent of KHSAA v. Runyon.?® However,

bel i eve Runyon incorrectly decided the question of nobotness, and
I would follow the reasoning of the Suprenme Court in Lexington

Heral d- Leader Co., Inc. v. Meigs.’

In Brown v. Bauner,® the Court noted that one exception

to the nootness doctrine is “where the question is of public
interest.” Certainly, the vast participation in high schoo
athletics denonstrates that the issue of a student athlete’s
eligibility is a question of public interest. Furthernore, the
very nature of the Iimted duration of a sport’s season and an
athlete's eligibility causes such disputes to be ‘' capabl e of

y n 9

repetition, yet evading review We need to | ook no further

t han Runyon and Kentucky H gh School Athletic Association v.

Davis, ! as well as this Court’s dockets to see that such cases
are regularly litigated at the appellate |level. For the

appel l ate courts to continue to choose to evade review of these

5 Ky., 920 S.W2d 525 (1996).

6 SCR 1.030(8)(a).

7 Ky., 660 S.W2d 658, 661 (1983).

® 301 Ky. 315, 322, 191 S.W2d 235, 238 (1946)).

° Meigs, supra at 661 (quoting G obe Newspaper Co. v. Superior Court, 457 U.S.
596, 102 S. Ct. 2613, 73 L.Ed.2d 248 (1982)).

10 Ky App., 77 S.W3d 596 (2002).



cases under a misgui ded application of the npotness doctrine
Wil only result in inconsistent results fromvarious circuit
courts across the state. The KHSAA s procedures have been
seriously challenged in nunmerous cases for |acking basic due
process. These inportant questions should be addressed by our
Suprene Court to give the KHSAA, future student athletes, and

the trial courts appropriate precedent to follow
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