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BEFORE: BARBER, BUCKI NGHAM AND M NTQN, JUDGES.

BUCKI NGHAM JUDGE: Janes C. (Jimmy) and Martha Brown appea
fromthe findings of fact, conclusions of |aw, and order of the
Muhl enberg Circuit Court, which rejected their claimto certain
di sputed realty | ocated in Muihl enberg County, Kentucky. The
trial court quieted title to the disputed realty in Carlos and
Carol Smth after finding that the Smiths had obtained title

t hrough adverse possession. W affirm



The parties herein dispute the ownership of a tract of
| and |l ocated in the Brenen area of Mihl enberg County, Kentucky.
This di sputed parcel consists of approximtely 14.05 acres.® On
April 30, 2002, the Browns filed their civil conplaint wth the
trial court to quiet title to the property. The Browns’ claim
of ownership to the disputed parcel arises froma February 7,
2002 quitclaimdeed from Donald and Betty Bow es and Bentl ey and
Li nda Badgett |1 which conveyed the surface rights of this
realty to the Browns. |In response, the Smths filed an answer
and counterclaimasserting ownership to the property by adverse
possessi on.

The evidence contained within the record is largely
uncontroverted. Prior to 1966, Oscar Jones cultivated the
di sputed parcel. 1In 1966, Jones turned this tract of |and over
to Carlos Smith.? From 1966 until 1980, Carlos cultivated the
property every year, raising and harvesting beans, peas, and
corn. He also inproved the property by constructing drai nage
ditches. After 1980, Carlos exclusively raised and harvested
hay fromthis property. He cut, raked, baled, and renoved the

hay fromthis realty in the spring and autum of each cal endar

1 Wiile the deeds of record indicate that the disputed property consists of

13.87 acres, the parties herein accept the findings of a survey conducted by
Fl oyd R. Ashby on June 21, 2000, in which Ashby found that the disputed
parcel actually consists of 14.05 acres.

2 There is nothing in the record that indicates Jones clained ownership to
this disputed parcel of property. Also, it is clear that Jones did not
convey this realty to the Smths by deed.
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year. Between hay harvestings, Carlos pernmitted area residents
to hunt and ride horses on the property. He also renoved tinber
fromthe property in 1967 and 1999. Finally, every three or
four years, Carlos renoved excess brush and linbs fromthe
boundaries of this disputed parcel.

Jimy and Martha Brown first becanme aware of this
tract of land in 1969 after Jimmy’' s parents purchased farm and
that adjoins the disputed parcel on the south and east. Even
t hough the deed conveying the adjoining land to Jinmy’'s parents
specifically excluded the disputed parcel, Jimy believed that
his parents had purchased the property. Despite Jimmy’'s
m st aken belief that his parents owned the property, Jinmy was
fully aware that Carlos had cul tivated, maintained, and
possessed the disputed acreage since 1966.

In 1982 or 1983, followi ng the death of Jimmy’'s
father, Jinmy began managi ng the adjoining farmand for his
mother. At this tine, Jimy constructed a fence upon the
di sputed property for the purpose of creating a 200-acre field
for pasturing his cattle. Carlos discovered that Jimmy had
constructed the fence and i nmedi ately advised himthat the fence
was not a proper boundary and threatened to renove the fence
fromthe property. Jimry acknow edged that he did not intend
for the fence to be a boundary line. Carlos, however, did not

remove the fence because he did not possess the equi pnent to do
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so and because he considered the Brown famly to be his friends.
I nstead, he conducted his operations around the fence.
Utimately, Carlos renoved Jimy’'s fence in 2000.

In 1994, Carlos discovered that Ji my had renoved
tinber fromthe disputed property near the east property line.
He caught Jimmy cutting firewood fromthe tops of trees that had
been left by Jimmy’s tinber cutter. At this point, Carlos
expressed anger that tinber fromhis property had been cut.
After this confrontation, Jinmy exam ned the 1967 deed and
di scovered that his parents did not purchase or otherw se own
t he di sputed parcel. Accordingly, Jimry and Martha cl ai ned
ownership to the disputed property by adverse possession,
executed a deed to thensel ves, and began payi ng property taxes
on the property. Later, Jimmy admtted that his 1995 deed was
incorrect and that he never adversely possessed the property.

In late 1999, Carlos learned froma third person that
Jimmy had gotten a deed to the subject property. He confronted
Jimmy with this information and di scovered that Jimmy had, in
fact, clained the disputed property in a 1995 deed. Carlos
advi sed Jimy that he woul d obtain counsel and recover the
property. On January 10, 2000, the Sm ths executed a deed which
conveyed the disputed property to thenselves. They clained

ownership of the property by adverse possession.



On February 7, 2002, the Browns acquired their record
title to the surface of the subject property by a quitclaimdeed
from Donal d and Betty Bow es and Bentl ey and Linda Badgett I1.
As a condition of this conveyance, the grantors and the Browns
entered into an indemification agreenent wherein they
acknow edged that the grantors may hold record title to the
property, but that others also clainmed ownership. The Browns
agreed to fully indemify and hold the grantors harnl ess from
any loss, claim danmage, liability, or expense by reason of the
qui tcl ai m deed. When this quitclaimdeed was executed, the
Smths were in possession of the disputed parcel.

Foll owi ng a bench trial, the trial court entered its
Fi ndi ngs of Fact, Conclusions of Law and Order on February 18,
2003. In this judgnment, the trial court found that the Smths
acquired title to the disputed property by adverse possession.
Mor eover, the court found that the Browns did not prove their
legal title to the subject property and could not extend their
ownership of the property back to the Commonwealth. As a
result, the court held that the Smths owned the disputed
property and invalidated the February 7, 2002 quitclai mdeed
t hat conveyed this acreage to the Browns. This appeal foll owed.

Since the case was tried without a jury and the trial
court made specific findings of fact and concl usions of |aw, we

nmust briefly address the standard by which we review this
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matter. “Findings of fact shall not be set aside unless clearly
erroneous, and due regard shall be given to the opportunity of
the trial court to judge the credibility of the witnesses.” CR
52.01. A factual finding is not clearly erroneous if it is

supported by substantial evidence. Oaens Corning Fibergl ass

Corp. v. Golightly, Ky., 976 S.W2d 409, 414 (1998).

Substantial evidence is evidence of substance and rel evant
consequence sufficient to i nduce conviction in the m nds of

reasonabl e people. Janakakis-Kostun v. Janakakis, Ky. App., 6

S.W3d 843, 852 (1999), citing Kentucky State Raci ng Conm ssi on

v. Fuller, Ky., 481 S.W2d 298, 308 (1972). “It is within the
provi nce of the fact-finder to determne the credibility of
W tnesses and the weight to be given the evidence.” Uninsured

Enpl oyers Fund v. Garland, Ky., 805 S.W2d 116, 118 (1991).

Qui ded by these principles, we now address the argunents
presented by the Browns in this appeal.

First, the Browns assert that the trial court erred in
hol ding that they failed to establish legal title to the
di sputed property. In support of this assertion, the Browns
contend that they were not required to prove their title back to
t he Commonwealth. W find this argunment to be without nerit.

In an action to quiet title, the claimnt can prevai

only on the strength of his own title, not on the weaknesses in

3 Kentucky Rules of Civil Procedure.



his adversary’s title. Rose v. Giffith, Ky., 337 S.W2d 15, 17

(1960). To conclusively prove the strength of his own title,
the claimant nust either assert his claimby adverse possession
or show paper title back to the Commonweal th. Id., citing

Ratliff v. Coleman, 241 Ky. 791, 45 S.W2d 493, 494 (1931).

Here, the Browns do not assert title to the disputed
property by adverse possession; rather, they rely on paper
title. In attenpting to denonstrate their paper title, the
Browns can only trace title to the mneral rights of this
di sputed parcel from 1907. The deeds of record indicate that
the record title to the surface rights of this disputed parce
ends in 1950.* Under Kentucky |aw, the conveyance of a
fractional interest in the mneral rights of real estate creates
a severance of the surface rights fromthe mneral rights. East

Kent ucky Energy Corporation v. Niece, Ky. App., 774 S.W2d 458

(1989). «Qur review of the record reveals that, not only have
the Browns failed to trace their title to this disputed parce
back to the Comonweal th as required by Rose, but they have not

produced any deeds or otherw se denonstrated any valid chain of

4 The record reveals that, on Cctober 16, 1950, D.B. Dozier obtained title
to the entire disputed parcel from Swati ska Coal Conpany by a deed recorded
in Deed Book 173, Page 325. On Cctober 21, 1950, Dozier conveyed only the
mneral rights to this property to Kentucky Bank and Trust Conpany, as
recorded in Deed Book 173, Page 413. Kentucky Bank, in a deed recorded in
Deed Book 204, Page 433, conveyed the mineral rights to the disputed property
to West Kentucky Coal on Decenber 9, 1950. West Kentucky Coal’s predecessor
I sl and Creek Coal Conpany, deeded the surface rights to this disputed parce
to the Bow es on August 11, 1995, as recorded in Deed Book 133, Page 313.



title to the surface rights of this disputed property since

1950. Thus, we believe that the trial court correctly found
that the Browns failed to establish any legal title to this

di sputed realty.?>

Next, the Browns assert that the trial court’s finding
that the Smiths acquired title to the di sputed acreage by
adverse possession is not supported by substantial evidence. W
di sagr ee.

The basic el enents of adverse possession are well -
established. In order to establish title through adverse
possession, a claimnt nust show possession of disputed property
under a claimof right that is hostile to the title owner’s
interest. Further, the possession nust be shown to be actual,
open and notorious, exclusive and continuous for a period of

fifteen years. Tartar v. Tucker, Ky., 280 S.w2d 150, 152

(1955); Creech v. Mniard, Ky., 408 S.W2d 432, 436 (1965); KRS®

413. 010.

5> The Browns al so argue that they were not required to prove legal title to
the property back to the Conmmonweal t h because the Smiths agreed to the

adnmi ssion into evidence the Ashby survey which referenced the property as
bei ng the sane property conveyed in a 1950 deed from Kentucky Bank & Trust
Conpany to West Kentucky Coal Conpany. W disagree. The survey was adnitted
into evidence as a joint exhibit for the purpose of identifying the property
and assisting the witnesses in their testinony. The fact that the survey
referenced a deed did not ampbunt to an admi ssion by the Smiths that the chain
of title in favor of the Browns was proven back to the Conmonwealth and did
not relieve the Browns of their burden to prove such

6 Kent ucky Revised Statutes.



“The ‘open and notorious’ elenent requires that the
possessor openly evince a purpose to hold dom nion over the
property with such hostility that wll give the non-possessory

owner notice of the adverse claim” Appal achi an Regi ona

Heal thcare, Inc. v. Royal Crown Bottling Co., Ky., 824 S W2d

878, 880 (1992), citing Sweeten v. Sartin, Ky., 256 S.W2d 524,

526 (1953). Mere intentions or verbal expressions of a claimto
property are not sufficient absent physical acts appearing on
the I and evidencing a purpose to hold the property hostile to
the rights of and giving notice to the title holder. See

Gatliff Coal Co. v. Lawson, Ky., 247 S.W2d 375, 377 (1952);

Warfield Natural Gas Co. v. Ward, 286 Ky. 73, 149 S.W2d 705

(1940); D.B. Franpton & Co. v. Saul sberry, Ky., 268 S.W2d 25

(1954). Absent proof that the possessor made physica
i nprovenents to the property, such as fences or buil dings, there
must be proof of substantial, and not sporadic, activity by the

possessor. See Kentucky Whnen’'s Christian Tenperance Uni on v.

Thomas, Ky., 412 S.W2d 869, 870 (1967); Price v. Ferra, Ky.,

258 S.W2d 460, 461 (1953); Marsee v. Colson, 307 Ky. 328, 210

S.W2d 952, 953 (1948).

The Browns argue that Carlos’s activity did not
sufficiently satisfy the elenments of adverse possession because
his activities on the property were primarily seasonal.

Contrary to the Browns’ argunents, however, seasonal and
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substantial cultivation of the I and every year could be found to
be sufficiently notorious to create sonmething in the nature of
constructive continuity. Thomas, 412 S.W2d at 870. In Thonas,
the former Court of Appeals found that Thomas’s actions in
harvesting hay every other year, placing the property in a soi
bank for four years, and raising only one occasional crop did
not support his adverse possession clai mbecause his actions
were not sufficiently notorious, exclusive, or continuous. Id.

In the matter before us, however, the record is clear
that, from 1966 until 1980, Carlos cultivated the property each
year and rai sed beans, peas, and corn on this land. Since 1980,
Carlos cut, raked, baled, and renoved hay fromthis realty in
the spring and autumm of each cal endar year. Further, he
testified that he occasionally left his equipnment on the
property and inproved the property by installing drai nage
ditches in an effort to better cultivate the | and, thereby
i ncreasing his hay and crop production. Carlos has al so
permtted his friends and nei ghbors, sonme of whom believe that
Carl os owns the property, to hunt upon it.

The Smiths’ activities on this disputed | and were
wel | -known to the Browns, who permtted the Smths to remain on
t he property even though Jinmy believed his famly owned it.
Thus, for a continuous period of approximately 36 years, the

Sm ths have openly and freely undertaken sone form of
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agricultural activity on this disputed property. Hence, we
beli eve the evidence of record supports the trial court’s
conclusion that the Smths acquired title to the property by
adver se possessi on.

The Browns next assert that the trial court erred in
finding that the February 7, 2002 quitclai mdeed was void
pursuant to Kentucky's chanperty statute. The chanperty
statute, KRS 372.070(1), provides as foll ows:

Any sal e or conveyance, including those nmade

under execution, of any land, or the

pretended right or title thereto, of which

any ot her person has adverse possession at

the tinme of the sale or conveyance, is void;

but this section does not render void any

devise of |land in adverse possession.

The main purpose of this statute is to prevent one
with notice that land is being adversely possessed from

attenpting to convey that property. |In other words, it attenpts

to avoid the selling of a lawsuit. J. Walter Wight Lunber Co.

v. Baker, Ky., 395 S.W2d 365 (1965); Johnson v. Kirk, Ky. App.,

648 S.W2d 878 (1983).

Since we have already determ ned that the trial court
correctly determned that the Smths acquired title to this
di sputed property by adverse possession, it is clear that the
pl ain | anguage of KRS 372.070(1) invalidates the February 7,
2002 conveyance of it fromthe Bow es and the Badgetts to the

Browns. Therefore, the trial court correctly held that the
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Browns’ February 7, 2002 deed was chanpertous wi thin the neaning
of KRS 372.070.

Finally, the Browns argue that the trial court erred
in finding that the Smiths acquired title to the entire 14.05-
acre tract by adverse possession. However, given our hol dings
that the trial court correctly found that the Browns have fail ed
to prove their title to any portion of this disputed property
and that the Smiths acquired title to the surface rights to
di sputed property by adverse possession, we need not address
this final issue because it is rendered noot.

The judgnent of the Miuhlenburg G rcuit Court is

af firmed.
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