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BEFORE: DYCHE, MANULTY, AND SCHRODER, JUDGES.

SCHRODER, JUDGE. Allstate Indemity Conpany (“Allstate”)
appeals fromtwo orders entered by the Marshall Circuit Court.
Al'l state appeals froma trial order and judgnment, entered

March 6, 2003, recognizing a January 15, 2003, jury verdict
awardi ng Janmes Riley (“Riley”) a total of $130,135.58 in
underinsured notorists benefits, including $63,000.00 in future

medi cal expenses. Allstate also appeals froman order entered



May 6, 2003, denying its notion for judgnment notw t hstanding the
verdict. W affirm

Riley was driving his tractor trailer from Houston,
Texas to Murray, Kentucky, when on Septenber 21, 1996, while on
eastbound Interstate 440 in Little Rock, Arkansas, he was struck
by a pickup truck operated by Terry Robertson. Robertson drove
onto Interstate 440 from an entrance ranp and attenpted to nake
an illegal left turn into the westbound | anes of the interstate.
Ril ey was unable to evade Robertson’s pickup truck and hit the
driver’s side of Robertson’s vehicle. As a result of this
acci dent, Robertson and his passenger escaped injury, but Riley
sustained injuries to his neck, back, left shoulder, and |eft
knee. The Arkansas State Police noted that Robertson had
consuned al cohol prior to this autonobile accident. Despite his
injuries, Riley reported this accident to his enployer, repaired
his vehicle, and returned to Mirray.

The record reveals that Robertson’s liability carrier
Okl ahoma Farm Bureau, settled Riley's claimby paying Riley its
liability Iimts of $25,000.00 and was released fromfurther
l[iability. On Septenber 13, 1999, Riley filed a personal injury
action against Allstate to recover underinsured notorists
benefits (“U M) under his own policy.

A jury trial conmenced in Marshall Circuit Court on

January 14, 2003. At trial, R ley's treating physicians, Dr.
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Ronald T. Zellemand Dr. Gary Gallo, testified concerning
Riley’s physical condition as a result of the autonobile
accident. Dr. Zellemtestified that he treated Riley for |ower
back pain that radiated through his right leg. Dr. Zellenis
exam nation reveal ed that Ri | ey was under goi ng degenerative
changes in his back, but that Riley' s conplaints began as a
result of the Septenber 1996 accident. Dr. Zellem di agnosed
Riley with congenital |unbar stenosis, recommended physica

t herapy, and inposed work restrictions. Dr. Zellemnoted the
physi cal therapy did provide Riley sone relief, but Riley stil
conpl ai ned of nunbness in his legs. Eventually, Dr. Zellem
referred Riley to Dr. Leon Ensal ada, a pai n nmanagenent
specialist who treated Riley’s pain wwth an epidural steroid.
Dr. Ensal ada recommended that Riley return to full-tinme work
Dr. Zellemconcurred with Dr. Ensal ada’s recommendati on and
released Riley to return to his normal work duties. Dr. Zellem
testified that he believed R | ey possessed no pernmanent physica
i mpai r ment .

As for future nedical expenses, Dr. Zellemtestified
that Riley was not a good candi date for surgery on his back.
However, Dr. Zellemadmtted that, if R ley s back probl ens
persi sted and becane unbearable, a T6-T7 transpedi cul ar
m crodi skect ony woul d becone an option. Dr. Zellem however,

noted that Riley should pursue and exhaust all other treatnents
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before submitting to this surgical procedure because his
synptons were not clear enough to pursue surgery.

Dr. Gallo testified that he performed an i ndependent
nmedi cal exam nation on Riley on August 14, 2000. During his
exam nation, Dr. Gallo diagnosed Riley wwth a herni ated disc of
t he thoracic spine, associated sprains and strains, a
| unbosacral sprain and strain, tendonitis, bursitis of the left
shoul der, and spondyl osis of the lunbar spine. Dr. Gllo stated
that he believed that the degenerative condition of Riley's
spi ne was caused by the Septenber 1996 autonobile accident. Dr.
Gallo further testified that, under the 5'" Edition of the AMA
Qui des, he assigned Riley an 8% i npai rnent for the dorsal spine
and | unbar spine, as well as a 2% i npairnment for his shoul der.
Dr. Gallo noted that future surgery on Riley' s back is an option
if his back pain worsened. Dr. Gallo stated that there was a
strong possibility that Riley would need to undergo back
surgery, but estinmated Riley’'s chances of undergoing future back
surgery at 40% Dr. Gallo estimted the cost of this type of
surgery at $50, 000. 00.

Riley also testified at trial concerning his physica
condition. Riley noted that, despite receiving nedica
treatment, his back pain had worsened since the date of the
accident. Riley testified that his back pain prevents himfrom

sl eeping well at night because of his inability to sleep on his
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stomach or his back. Riley also noted that, because of his
enpl oynent as a truck driver, he is unable to use pain nedicine
to relieve his back pain. Riley further testified that, as a
result of his back injuries, he has devel oped bowel and ki dney
problens. Riley further noted that he has attenpted to avoid
surgery despite Dr. Zellenm s offer to schedule and performthe
surgery. According to Riley, Dr. Zelleminformed himthat his
treatment options were limted if Riley chose not to undergo
surgery. Despite his aversion to surgery, Riley testified that
he believes that he will require future back surgery to

al l eviate his worseni ng back pain.

On January 15, 2003, the jury returned a unani nous
verdict awarding Riley a total of $130,135.58 in U M benefits.
The jury designated $63,000.00 of this award for Riley' s future
medi cal expenses. As a result of this verdict, the trial court,
inits judgnent entered March 6, 2003, ordered Allstate to pay
Riley its UMpolicy limts of $75,000.00 with interest at 12%
per annum Allstate inmmediately filed a notion for judgnment
notw t hstandi ng the verdict, arguing that Riley presented no
evi dence at trial that he was reasonably certain to incur future
nmedi cal expenses. The trial court denied Allstate s post-
judgnment notion in an order entered on May 6, 2003. This appea
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Bef ore addressing the argunent presented before us, we
are conpelled to point out that Allstate has largely ignhored a
fundanental rule of this Court. Inits brief, Alstate relies
heavi |y upon an unpublished opinion of this Court in support of
its argunment therein. GCiting an unpublished opinion in a brief
submtted to this Court is inproper practice under Kentucky
Rul es of G vil Procedure (CR) 76.28(4)(c). Jones V.

Commonweal th, Ky. App., 593 S.W2d 869 (1979). Wile we

consider this violation harmess in this appeal, we strongly
caution Allstate’s counsel to avoid such inproprieties in the
future

On appeal, Allstate argues that the jury's award of
future nedi cal expenses was erroneous because Ri |l ey produced no
evidence at trial that it was reasonably certain that his back
condition would require future surgery. Mdreover, Allstate
contends that the trial court conpounded this error by denying
its notion for judgnent notw thstanding the verdict on this
i ssue. W disagree.

In Davis v. Graviss, Ky., 672 S.W2d 928, 932 (1984),

t he Kentucky Suprenme Court stated “where there is substantia
evi dence of probative value to support it, the jury may consider

and conpensate for the increased |ikelihood of future



"l Inthis matter before us, we believe that the

conpl i cati ons.
record contains an abundance of testinony supporting the jury’s
award for future nedical expenses. First, Riley testified that
hi s back condition was worsening and further noted that his back
probl ens pronoted ot her nedi cal abnormalities, such as his

i ncreased bowel and ki dney mal functions. As such, Riley
testified that he will be forced to undergo future surgery on
his back. Mreover, Dr. Gallo testified that future surgery on
Riley's back is an option if his back pain worsened. Dr. @Gllo
believed that there was a strong possibility that R ley would
need to undergo back surgery. Dr. Gallo estimated Riley's
chances of undergoing future back surgery, with its costs being
approxi mat el y $50, 000. 00, at 40% Wile Dr. Gallo’ s percentage
estimate may not correspond with his belief that a strong
possibility existed for Riley to undergo back surgery, we
believe that Dr. Zellenis testinony supports Dr. Gall o’ s opinion
that future surgery is nore probable than not. Dr. Zellem
testified that, while Riley was not a candi date for back
surgery, this type of surgery would becone an option if Riley' s
synptonms were to worsen. Wen all of this testinony of record
is considered, it is clear to us that sufficient evidence exists

supporting the jury’'s award for future nedical expenses therein.

! Davis was abrogated on other grounds by Sand Hill Energy, Inc. v. Ford Mtor

Co., Ky., 83 S.W 3d 483 (2002). Sand Hill was subsequently vacated by Ford
Motor Co. v. Smith, us. _ , 123 S. . 2072, 155 L. Ed. 2d 1056
(2003) .




For the aforenentioned reasons, the judgnent of the

Marshall Circuit Court is affirned.
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