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BEFORE: JOHNSON, TAYLOR AND VANMETER, JUDGES.

JOHNSON, JUDGE: Jerry Lee Warner has appealed froma fina

j udgnment and sentence of the Fayette Crcuit Court entered on
February 11, 2003, which, follow ng Warner’s conditional guilty
pleas to incest! and to being a persistent felony offender in the
first degree (PFO1),? sentenced Warner to five years’

i nprisonment for his incest conviction, which was then enhanced

to ten years’ inprisonnment pursuant to his PFO 1 conviction.

! Kentucky Revised Statutes (KRS) 530.020.

2 KRS 532.080(3).



Havi ng concl uded that Warner has failed to show that the tria

court abused its discretion by denying his ex parte notion for

funds to obtain expert psychiatric testinony, we affirm

On April 22, 2002, a Fayette County grand jury
i ndi cted Warner on three counts of incest and for being a PFO I
The grand jury charged that on three separate occasi ons between
2000 and 2002, Warner engaged in sexual intercourse with his
st epdaughter. On April 26, 2002, Warner entered pleas of not
guilty to all of the charges in his indictnent.

On July 10, 2002, Warner filed an ex parte notion for
funds pursuant to KRS 31.110(1)(b).%® Warner asked for the
all otment of approximately $3,000.00 to retain the services of

Dr. Douglas Ruth, a psychiatrist who Warner clai ned woul d

3 KRS 31.110 provides, in pertinent part, as foll ows:

(1) A needy person who is being detained by a | aw
enforcenent officer, on suspicion of having

comm tted, or who is under formal charge of having
conmitted, or is being detained under a conviction
of, a serious crine, or who is accused of having
conmtted a public or status offense or who has been
conmitted to the Departnent of Juvenile Justice or
Cabinet for Families and Children for having
conmitted a public or status offense as those are
defined by KRS 610.010(1)(a), (b), (c), or (d) or
630.020(2) is entitled:

(b) To be provided with the
necessary services and facilities
of representation including

i nvestigation and ot her
preparation. The courts in which
the defendant is tried shall waive
all costs.



provi de testinony regardi ng the voluntariness of Warner’s

vi deot aped confession.* According to Warner, there were
guestions that needed to be explored concerning his nental state
at the time of his confession.

At a hearing held on July 12, 2002, the trial court
noted that Warner’s ex parte notion for funds was not supported
by any specific facts to explain why the retention of an expert
woul d be necessary. As such, the trial court ordered Warner to
provi de specific facts in support of his notion. At sone point
thereafter, an ex parte hearing was apparently held in canera.

At this hearing, Warner purportedly explained to the trial court
his reasons for requesting funds to retain the services of Dr.
Rut h. ®

On August 7, 2002, the trial court entered an order
denying Warner’s ex parte notion for funds. The trial court
stated that after review ng the videotape of Warner’s confession
and a pre-sentence investigation report froma prior conviction,
it was apparent that Warner was “of normal or above nor nal
intelligence,” and that there was no indication that his

conf ession was involuntary.

4 Warner’s videot aped confession, which has not been nade a part of the record
on appeal, purportedly shows Warner confessing to one act of sexual
intercourse with his stepdaughter.

> Neither a transcript nor a recording of this hearing was included in the
record on appeal .



Fol l owi ng the denial of his ex parte notion for funds,
War ner accepted a plea offer fromthe Commonweal th, and entered
conditional guilty pleas to one count of incest and to being a
PFO 1, while preserving his right to appeal the denial of his ex
parte nmotion for funds. [In exchange for Warner’s conditiona
guilty pleas, the Commonweal th agreed to recommend that the two
remai ni ng counts of incest be dism ssed, and that Warner be
sentenced to five years’ inprisonnment on his incest conviction,
whi ch woul d then be enhanced to ten years’ inprisonnent pursuant
to his PFO | conviction.

On February 11, 2003, the trial court followed the
Conmmonweal th’ s recommendati on and sentenced Warner to five
years’ inprisonnent on his incest conviction, which was then
enhanced to ten years’ inprisonnent pursuant to his PFO I
conviction, for a total sentence of ten years’ inprisonnent.
Thi s appeal foll owed.

Warner’s sole claimof error on appeal is that the

trial court erred by denying his ex parte notion for funds to

obtai n expert psychiatric testinony. W disagree. It is well-
settled that “trial courts are not required to provide funds to
def ense experts for fishing expeditions.”® A defendant is only
entitled to the appoi ntnment of funds under KRS 31.110(1)(b), if

he makes a showi ng before the trial court that the funds are

6 Hicks v. Commonweal th, Ky., 670 S.W2d 837, 838 (1984).




“reasonably necessary.”’ A trial court’s denial of funds wl I
not be di sturbed on appeal absent a finding that the trial court
abused its discretion.?

In the case sub judice, Warner has conceded that the

ex parte hearing during which he purportedly explained his
reasons for needing funds to the trial court, was either not
recorded or, at the very |least, has not been included in the

record on appeal. In Conmonweal th v. Thonpson,® our Suprene

Court stated that when the record on appeal is inconplete, it
W Il be assuned that the omtted portion supports the trial
court’s deci sion:

W will not engage in gratuitous specul ation

as urged upon us by appell ate counsel, based

upon a silent record. It has |ong been held

that, when the conplete record is not before

t he appellate court, that court nust assune

that the onmitted record supports the

decision of the trial court.

Furthernore, if in fact no recording of the in canera
proceedi ng was nmade, Warner coul d have chall enged the evi dence
in support of the trial court’s factual findings by availing
hi msel f of Kentucky Rules of Cvil Procedure (CR) 75.13. This

provision allows an appellant to prepare a “narrative statenent”

of the proceedi ngs below in the absence of a recording.

7&'

8 Dillinghamv. Commonweal th, Ky., 995 S.W2d 377, 381 (1999).

° Ky., 697 S.W2d 143, 145 (1985).



Thus, fromthe inconplete record before us, it is
i npossible for this Court to determ ne whether the trial court
abused its discretion by denying Warner’'s ex parte notion for
funds. Accordingly, we nust presune that the trial court’s
finding that Warner failed to show that the funds were
“reasonably necessary” was supported by the onmtted portions of
the record bel ow

Based on the foregoing, the judgnment of the Fayette

Circuit Court is affirned.
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