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BEFORE: GUI DUGLI, MANULTY, AND TAYLOR, JUDGES.

McANULTY, JUDGE. Stewart Services, Inc. (“Stewart”) appeals
froman order of the McCracken Circuit Court, entered Decenber
11, 2002, granting summary judgnent in favor of Tilford
Mechani cal Contractors, Inc. (“Tilford”). Having carefully
reviewed the record, the argunments presented herein by counsel
and the applicable law, we affirmin part, reverse in part and

r emand.



In order to fully decide the argunents presented by
Stewart in this appeal, we begin with a careful exam nation of
the long and litigious relationship between Stewart and Tilford.
Three separate pieces of litigation involving these two parties
must be exam ned: 97-Cl-004170 in the Jefferson Circuit Court,
02-Cl-00430 in the McCracken Crcuit Court, and the subject of
this appeal, 98-Cl-00556 in the McCracken Circuit Court. All
three actions arose out of a contract between Tilford and
Stewart for the performance of nechani cal and pl unbi ng worKk.

In Cctober 1995, Western Baptist Hospital entered into
a $29 mllion construction contract with Centex Rodgers
Construction Conpany (“Centex”) for the renovati on and
construction of its hospital facilities in Paducah, Kentucky.
Centex entered into a first-tier subcontract wth Stewart, whose
home offices are located in Louisville, Kentucky, in January
1996. Stewart agreed to performall nechanical, plunbing and
fire protection work on the contract in exchange for Centex
paying it approximately 7.2 mllion dollars. That sane nonth,
Stewart entered into a second-tier subcontract with Tilford, a
Paducah company, to performall of the nmechanical and pl unbing
installation for approximately 3.7 mllion dollars.

Under the terns of the contract, Tilford was required
to performits work in accordance with the designs of Earl

Swensson, Architect and Phoeni x Design G oup |ncorporated.
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Probl ens arose when Tilford commenced its work only to di scover
that the electrical contractor had installed electrical conduits
at the precise location where Tilford was to install the
pl unbi ng and nmechani cal systens. Mbdreover, the designs supplied
by the architect turned out to be defective, necessitating
approximately 1,500 changes. As a result of these nunerous
desi gn changes, Tilford incurred approximately one mllion
dollars in additional costs before its work was conpl ete.
Tilford requested extra conpensation from Stewart for its
addi tional costs, which Stewart denied. |In response, Stewart
wi thhel d a portion of the noney due Tilford because Tilford
refused to sign a rel ease.

In April 1997, Tilford filed an arbitration claim
agai nst Stewart in accordance with the provisions of the
contract between them On July 25, 1997 Stewart filed a notion
in Jefferson Circuit Court, assigned case nunber 97-Cl-004170,
seeking to stay arbitration. The Jefferson Circuit Court first
entered an order denying the notion to stay. However, after
Stewart filed a notion to vacate the original order, the circuit
court reversed itself and granted a stay in the arbitration
proceedi ngs. On appeal, a panel of this Court reversed the
Jefferson Gircuit Court after finding that the arbitration
cl ause applied even though Stewart never issued a change order

authorizing any nodifications in Tilford' s work. Tilford
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Contractors, Inc. v. Stewart Services, Ky. App., 1997- CA-003059-

MR (not-to-be published opinion rendered March 26, 1999).
Stewart’s petition for rehearing was denied on May 6, 1999, and
t he Kentucky Suprenme Court denied discretionary review on
Novenber 10, 1999.

On remand, Tilford and Stewart executed an agreed
order to proceed with arbitration. |In Septenber and Cctober
2000, the American Arbitration Association (“AAA’) held five
days of hearings into Tilford s clains against Stewart. The AAA
found that Stewart had breached its contract with Tilford and
awarded Tilford $1, 005, 894. 37 in damages. On January 10, 2001,
the AAA denied Stewart’s request to nodify this award.
Thereafter, Stewart filed a notion in the Jefferson Grcuit
Court to vacate the award, arguing that the arbitrators exceeded
their authority.

On May 23, 2001, the Jefferson Circuit Court issued an
opi nion and order overruling Stewart’s request to vacate the
arbitration award. Instead, on July 19, 2001, the trial court
granted Tilford s notion to confirmthe arbitrati on award.
However, on Decenber 11, 2001, the trial court entered an order
stating that the arbitration award was not a judgnent upon which
Tilford could execute. Apparently, the court believed that the
arbitration award established that Tilford was only entitled to

col | ect damages due to Stewart’s breach of contract, but did not
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specify fromwhom Tilford was entitled to collect due to the
pass-through nature of the clains. The Jefferson G rcuit Court
opined that Tilford nmust file an additional action in order to
col | ect damages against Stewart. Consequently, Tilford filed a
petition for a declaration of rights and notion for sunmary
judgment in McCracken Circuit Court, case nunber 02-Cl-00430.
Stewart responded by filing a notion to dism ss case nunber 02-
Cl -00430, arguing that this action was barred by abat enent
because the sane parties were already litigating the sane
matters before the McCracken Circuit Court in case nunber 98-Cl -
00556. On Cctober 25, 2002, the McCracken Circuit Court

di sm ssed 02-Cl-00430 with prejudice, thereby denying Tilford s
notion for declaratory judgnent. A panel of this Court affirmnmed

this decision. Tilford Contractors, Inc. v. Stewart Services,

Ky. App., 2002- CA-002436- MR (not-to-be published opinion
rendered February 6, 2004).

Meanwhi | e, as previously nentioned, Tilford had
already filed a conplaint against Stewart in the McCracken
Circuit Court. This conplaint, assigned case nunber 98-Cl -
00556, was | ater anended to add Centex and Western Bapti st
Hospital as defendants. |In May 2000, the McCracken Circuit
Court stayed this case pending the outcone of the arbitration
proceedi ngs between Tilford and Stewart. After the arbitration

award was entered, Tilford filed a notion in this particular
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case to confirmthe arbitration award. The MCracken Crcuit
Court denied Tilford s notion citing |ack of jurisdiction, but
granted notions for summary judgnent in favor of Centex and
Western Baptist Hospital. On Decenber 11, 2002, the trial court
denied Stewart’s notion for summary judgnent against Tilford and
granted Tilford sunmary judgnment in the anount of $1, 005, 894. 37,
despite the fact that Tilford never filed a notion for sunmmary

j udgnent against Stewart. The trial court denied Stewart’s
notion to alter, anmend or vacate this judgnent. This appea

f ol | owed.

On appeal, Stewart presents several argunments for our
revi ew supporting its contention that the trial court
erroneously granted summary judgnent to Tilford. First, Stewart
argues that Tilford was not entitled to sunmary judgnment because
Tilford failed to file a notion for summary judgnent. W find
this assertion to be without nerit.

The Kentucky Suprenme Court addressed this issue in

G een v. Bourbon County Joint Planning Conm ssion, Ky., 637

S.W2d 626 (1982). In Geen, the Suprene Court held that
Kentucky |l aw permts a trial judge to grant sunmary judgnment in
favor of a party who had not requested it. 1d., at 629. In

reaching this decision, the Suprene Court found Collins v. Duff,

Ky., 283 S.W2d 179, 183 (1955) to be dispositive:



"Col l'ins rai ses sone procedural objections
to the judgnment of the Perry Circuit Court.
He mai ntains that, since the Duffs, as
plaintiffs, did not thenselves nove for a
summary judgnent, but nerely opposed his
nmotion for such judgnent, the court could
not enter summary judgnent for the
plaintiffs. We do not agree. It is our
opinion that in this kind of situation,
where overruling the defendant's notion for
summary j udgnent necessarily would require a
determination that the plaintiffs were
entitled to the relief asked, a notion for
sunmary judgnment by the plaintiffs woul d
have been a useless formality. See Hennessey
v. Federal Security Adm nistrator, D.C, 88
F. Supp. 664; Hooker v. New York Life Ins.
Co., D.C., 66 F.Supp. 313; 3 Moore's Federa
Practice, 1st Ed., sec. 56.02, p. 3183."

Green, 637 S.W2d at 629-30.

Moreover, in Storer Communi cati ons of Jefferson

County, Inc. v. O dham County Board of Education, Ky. App., 850

S.W2d 340, 342 (1993), a panel of this Court held that a tria
court has no authority to grant sunmmary judgnment to any party
wi t hout a notion, proper notice and a meani ngful opportunity to
be heard. Thus, according to G een and Storer, a trial judge
having all of the pertinent issues before himat the tinme a case
is submtted on a notion for sunmary judgnment woul d be justified
in considering the propriety in granting summary judgnent to the
non- nmovi ng party so long as all parties were provided wth
notice and an opportunity to be heard.

In the matter before us, we believe that the tria

court did not err in granting summary judgnment to Tilford. The
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record reveals that Stewart filed its notion for sunmary
judgnment on July 3, 2002. Tilford filed a response to this
notion on July 26, 2002. The trial court heard oral argunments
fromboth parties on Cctober 30, 2002 and permtted both parties
to file supplenental pleadings thereafter. After exam ning the
pl eadi ngs and consi dering oral argunments, the trial court
determ ned that the only issue of material fact was whet her
Tilford could enforce the arbitration award. In its Decenber
11, 2002 judgnent, the trial court determned that Tilford could
enforce the arbitration award, making Tilford entitled to
j udgrment agai nst Stewart in the anount of $1, 005, 894.37 as
determ ned by the AAA. Since Stewart filed the original notion
for summary judgnment alleging that this was the only issue of
mat erial fact being submtted to the court, received notice of
Tilford s position and was provided with an opportunity to be
heard, the trial court had all of the pertinent issues before it
at the tinme the case was submtted for a decision. W believe
that requiring Tilford to submt a formal notion for summary
j udgnment woul d have been a futile nmeasure. Cearly, we believe
the trial court properly granted summary judgnent to Tilford.
Next, Stewart argues that the trial court erred in
finding that Tilford was entitled to declaratory judgnent,
sought in case nunber 02-Cl-00430, because the trial court was

too late to sua sponte reverse itself. A careful review of the
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trial court’s Decenber 11, 2002 order, however, reveals that the
trial court, using hindsight, nerely acknow edged that it shoul d
have granted Tilford s notion for declaratory judgnment in 02-Cl -
00430. The trial court denied Tilford s notion for declaratory
judgnment in 02-Cl-00430 because that proceedi ng was di sm ssed
pursuant to the rule of abatenent. The rule of abatenent hol ds
that a party to a pending litigation cannot bring a declaratory
j udgnment action seeking a determ nation of issues which are the

subj ects of another pending litigation. G bbs v. Tyree, 287 Ky.

656, 154 S.W2d 732 (1941); Pritchett v. Marcel, Ky. App., 375

S.W2d 253 (1963); Cty of Paducah v. Electric Plant Board, 449

S.W2d 907 (1970). As such, the issue that was the subject of
Tilford' s notion for declaratory judgnment, whether it was
entitled to enforce the arbitration award, was never deci ded on
the merits in 02-Cl-00430. Accordingly, there is no indication
fromthe record that the trial court entered any order sua
sponte reversing its final decision in 02-Cl-00430. |Instead, we
perceive that the trial court was nerely comenting upon what
action it should have previously taken concerning this issue.
As such, we find this argunent to be without nerit.

Third, Stewart believes that the trial court was
wi thout jurisdiction to award Tilford summary judgnent. In
support of this argunment, Stewart notes that Tilford filed a

noti ce of appeal on Novenber 22, 2002, to this Court after the



McCracken Circuit Court, in 02-Cl-00430, denied Tilford s notion
for declaratory judgnent and di sm ssed that action. According
to Stewart, this notice of appeal automatically transfers
jurisdiction of all matters pending before the trial court from
the trial court to this Court. Stewart’s assertion is sinply
contrary to both the facts of this matter as well as Kentucky
law. It is well settled in Kentucky that a second action based
on the same cause will generally be abated where there is a
prior action pending in a court of conpetent jurisdiction within
the sanme state, between the sane parties, involving the sane or
substantially the sanme subject matter and cause of action.

Brooks Erection Co. v. Wlliam R Montgonery & Associates, Inc.,

Ky. App., 576 S.wW2d 273, 275 (1979). Upon the abatenent of the
second action, the court is free to determ ne and adj udge the
rights of the parties in the first action. I1d. Here, this
Court ruled that the trial court, upon Stewart’s urging,
properly dism ssed 02-Cl-00430 pursuant to the doctrine of
abatenment. As such, it is clear that the trial court was free
to consider and finally adjudicate all issues presented by these
parties in 98-Cl-00556. Therefore, Stewart’s argumnent
concerning this issue is conpletely without nmerit.

Next, Stewart argues that the trial court erred in
granting summary judgnent to Tilford because the Jefferson

Circuit Court’s proceedings and its Decenber 20, 2001 order are
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res judicata concerning Tilford s entitlement to a noney
j udgnent. Again, we disagree.

In order to fully address this issue, we nust again
expl ore the proceedi ngs and orders of the Jefferson Grcuit
Court. In Novenber 2000, the AAA rendered its arbitration
judgnment in favor of Tilford. Pursuant to the Kentucky
Arbitration Act, Tilford noved the Jefferson Grcuit Court to
enforce the arbitration award. In an order entered July 19,
2001, the Jefferson Crcuit Court stated:

The Court confirms the arbitration award as
it is witten. The case sub judice was not
brought to determ ne who shall pay the award
or when it shall be paid, but sinply whether
the parties nust submt to arbitration.

Not hing in the Court of Appeals decision
suggests that the Court nust nake such a
determ nation. Therefore, the Court adopts
inits entirety the Novenber 30, 2002
arbitration award, which is attached as an
appendi x to this Opinion and Order. Pursuant
to KRS 417.180, this Opinion and Order shall
al so serve as an enforceabl e judgnent and is
entitled to enforcenent just as any ot her

j udgnent or decree.

VWHEREFORE | T | S HEREBY ORDERED AND ADJUDGED
that the Motion to ConfirmArbitration Award
brought by defendant, Tilford Contractors,
Inc., be and is hereby GRANTED and t he
Novenber 30, 2002 arbitrator’s award is
adopted in its entirety.

Thus, the Jefferson Circuit Court’s July 19, 2001
order confirnmed: (i) the AAA award; (ii) declared that the only

i ssue before it was sinply whether the parties nust submt to
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arbitration; (iii) noted that this Court, in its unpublished
opi ni on rendered March 26, 1999, did not require the Jefferson
Circuit Court to determ ne to whomor when the arbitration award
shoul d be paid; (iv) adopted the arbitration award in its
entirety; and (v) ordered that this award is an enforceable

j udgnent .

Yet, in an order entered Decenber 20, 2001, the
Jefferson Circuit Court amended its July 19, 2001 order “to
provide that said Qpinion and Order is not a judgnent for the
paynent of noney agai nst Stewart Services, Inc. upon which
Def endant, Tilford Contractors, Inc., may execute.” Wth this
order, the Jefferson Grcuit Court reinforced its belief that it
only possessed jurisdiction to determne if these parties were
required to arbitrate their differences. In other words, the
Decenber 20, 2001 order appears to absolve the Jefferson Circuit
Court fromdeterm ning whether Tilford could enforce the
arbitration award agai nst Stewart.

Eventual Iy, the McCracken Circuit Court addressed the
primary issue that dom nates this appeal, that being whether
Stewart nust pay Tilford $1, 005, 894. 37 as determ ned by the AAA
The trial court, in its Decenber 11, 2002 order, found that the
AAA award had been confirmed by the Jefferson Grcuit Court and
granted Tilford sunmmary judgnment for the anpunt listed in the

arbitration award. In essence, the McCracken Circuit Court
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found the Jefferson Grcuit Court’s July 19, 2001 order
confirmng the arbitration award to be res judicata.

Kent ucky courts have thoroughly addressed the neaning
behi nd the | egal doctrine of res judicata. The doctrine of res
judicata requires a final adjudication on the nerits and

identity of parties and subject matter. Vega v. Kosair

Charities Conmttee, Inc., Ky. App., 832 S.W2d 895 (1992);

Haeberle v. St. Paul Fire and Marine |Insurance Conpany, Ky.

App., 769 S.W2d 64 (1989). Res judicata is not only applicable
“to the issues disposed of in the first action, but to every
poi nt which properly belonged to the subject of the litigation
in the first action and which in the exercise of reasonable

di i gence m ght have been brought forward at the tinme.” Egbert
v. CQurtis, Ky. App., 695 S.W2d 123, 124 (1985).

As the orders to the Jefferson GCrcuit Court clearly
reveal, that court specifically refused to determ ne the
gquestion of who nust pay the arbitration award. Contrary to
Stewart’s contentions, the action before the Jefferson Grcuit
Court was not brought to determ ne who should pay. Instead, the
i ssues before the Jefferson Gircuit Court were whether the
parties were required to arbitrate their differences and whet her
the arbitration award was valid under KRS 417.160(1). The
Jefferson CGircuit Court confirnmed the arbitration award after

specifically finding that the award did not conflict with and
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was rationally derived fromthe express terns of the subcontract
bet ween these parties. Thus, the decision by the AAA, and the
Jefferson Circuit Court’s orders of July 19, 2001, and Decenber
20, 2001, each acknow edged that Tilford possessed a judgnent
agai nst Stewart, but that the Jefferson Crcuit Court was the
i nproper forumfor Tilford to enforce that judgnment. As such
the AAA award and the Jefferson Crcuit Court’s orders
recogni zi ng that judgnment are res judicata.

As Stewart correctly notes, the Jefferson Crcuit
Court’s decisions only established the anobunt of nobney that
Tilford is entitled to collect from Stewart. Tilford, pursuant
to KRS 417.180, was required to enforce the arbitration award in
its original action before the McCracken G rcuit Court. Inits
Decenber 11, 2002 order, the McCracken G rcuit Court recognized
that the AAA arbitration award was confirned by the Jefferson
Circuit Court, acknow edgi ng that those decisions are res
judicata. As such, the arbitration award, as confirned by the
Jefferson Circuit Court, is entitled to deference. Wandott,

Inc. v. Local 227 UFCW 205 F.3d 922, 929 (6'" Gir. 2000).

Accordingly, we believe that the trial court herein properly
recogni zed that the arbitration award was, in fact, res judicata
and correctly determned that it possessed the authority to
determ ne whether Stewart was required to pay damages to Tilford

pursuant to that award. Therefore, we believe the trial court
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correctly granted summary judgnent in favor of Tilford since no
genui ne issues of material fact ever existed.

Next, Stewart asserts that the trial court erred by
failing to apportion these damages between Tilford, Stewart,
Centex and Western Baptist Hospital. W reject this assertion
because neither Centex nor Western Baptist Hospital were nmade
parties to the arbitration proceedings. Kentucky |law clearly
provi des that fault cannot be apportioned to entities not naned

as parties to the litigation. Copass v. Mnroe County Mdica

Foundation, Inc., Ky. App., 900 S.W2d 617, 619-20 (1995).

Thus, the trial court correctly refused to apportion damages.

Stewart next argues that the trial court erred by not
granting summary judgnent in its favor because, under the terns
of the subcontract, it owes no obligation to pay Tilford any
damages awarded by the AAA. I n support of this proposition,
Stewart invites us to exanine several provisions of the
subcontract. W decline this invitation. Since we have upheld
the trial court’s decision to grant summary judgnent in
Tilford s favor, Stewart’s assertion that it is entitled to
sumary judgnent, along with its supporting argunents, are
rendered noot.

Finally, Stewart submts that the trial court
i nproperly awarded Tilford post-judgnent interest on the

arbitration anard. W find this argunment to be well taken.
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In its Decenber 11, 2002 order, the McCracken Circuit
Court awarded Tilford post-judgnent interest as follows:

[Tilford] is further awarded interest on

sai d judgnment pursuant to the provisions of

KRS 360. 040 of twelve (12% percent

conmpounded annually fromthe date the Award

was confirmed by the Jefferson Grcuit Court

inits Opinion and Order dated July 19, 2001

until fully paid, for all of which execution

may issue forthwth.

In Kentucky, a prevailing party’ s right to recover
post -judgnent interest is granted by statute. KRS 360. 040
provides that “[a] judgnment shall bear twelve percent (12%
i nterest conpounded annually fromits date.” The |anguage of
the statute has been interpreted as requiring the inposition of

interest on a judgnent unless there are factors which woul d nake

an award of interest inequitable. Courtneay v. WIhoit, Ky.

App., 655 S.W2d 41, 42 (1983). The statute’ s obvi ous purpose
is to encourage a judgnent debtor to pronptly conply with the
terms of the judgnent and to conpensate the judgnent creditor

for the judgnent debtor’s use of his noney. Stone v. Kentucky

I nsurance Guaranty Associ ation, Ky. App., 908 S.W2d 675, 678

(1995). Nothing in Kentucky's Uniform Arbitration Act prohibits
a court from awardi ng post-judgnent interest on an arbitration
award. In fact, KRS 417.180 specifically provides that upon the
confirmation of an arbitration award by a circuit court, the

prevailing party may enforce that award |i ke a judgnent.
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In this matter before us, we have noted that the
Jefferson Circuit Court confirmed Tilford s arbitration award
agai nst Stewart, but |later determned that its confirmation of
that award was not a judgnent that Tilford could execute before
it. Instead, Tilford was required to return to its origina
action before the McCracken Circuit Court and obtain a judgnment
to enforce the arbitration award. As such, the arbitration
award never becane due and payable until Tilford sought to
enforce the award in the McCracken Circuit Court. It appears to
us that, under Kentucky law, the trial court erred by ordering
post-judgnent interest fromJuly 19, 2001, the date the
Jefferson Gircuit Court confirmed the arbitration award.
Instead, it should have awarded post-judgnent interest begi nning
Decenber 11, 2002, the date that its order granting Tilford
summary judgnent was entered. Thus, we are conpelled to reverse
the McCracken Circuit Court’s award of post-judgnment interest
and remand this matter to that court with directions to enter an
order awarding Tilford post-judgnent interest from Decenber 11,
2002.

For the aforenentioned reasons, the judgnent of the
McCracken Circuit Court is affirmed in part, reversed in part
and remanded for proceedi ngs not inconsistent with this opinion.

ALL CONCUR
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