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BEFORE: BARBER, BUCKI NGHAM AND M NTON, JUDGES.

BUCKI NGHAM JUDGE. Terry Harrington petitions for

opi nion of the Wrkers’ Conpensation Board affirmng the

deci sion of the adm nistrative | aw judge that disn ssed

APPELLANT

APPELLEES

revi ew of an

Harrington's claimfor workers’ conpensation benefits based on

his failure to prove causation sufficient to establish a work-

related injury. W affirm



Harrington is 51 years old with a high schoo
education and a work history as a security nanager, a paste
maker at a factory, a stock worker, and a sales clerk. In June
1999, he becane enployed as a material handler operating a
powerjack at TFE G oup’ s warehouse in northern Kentucky, which
processes orders for and distributes apparel products. A
powerjack is a battery-powered forklift with the forks at the
rear that is used to nove stacks of products on a skid fromthe
receiving area to storage areas inside the warehouse. Because
Harrington was | eft-handed, he typically operated the powerjack
by standing on the side of the front platform holding on to a
bar with his right hand and using his left hand to nmanipul ate
the controls for steering, raising, and lowering the forks. The
di stance fromthe platformof the powerjack to the floor is
approxi mately 10-11 i nches.

On Monday and Tuesday, June 3 and 4, 2002, Harrington
was on sick | eave after notifying TFE personnel that he had a
severe sunburn. Harrington reported for work at 6:00 a.m on
June 5. Later in the norning, he told his supervisor, Tamry
Zachary, that he had injured his back stepping off his powerjack
as he was taking a scheduled fifteen-m nute break fromwork. He
stated that he felt as if he was going to turn his right ankle
as he was stepping down, so he jerked to the left to

count erbal ance his weight, and then felt a “twinge” of pain in



his back. Harrington did not fall and was able to walk to the
breakroom but he experienced increasing pain and nunbness in
his | ow back and right leg as he sat there.

After attenpting to return to work on his powerjack
for approximately 15-20 m nutes, Harrington went to Zachary
conpl aining of pain and reported the incident. Zachary notified
Kel ly Throcknorton, TFE s Human Resources Mnager, who
instructed her to have Harrington taken to the hospital, where
he was exam ned and rel eased with a prescription for pain
medi cation. Harrington returned to the warehouse for a short
time where he was interviewed by Throcknorton about the
i nci dent .

In July 2003, Jeff Waver, an investigator for TFE s
i nsurance carrier, interviewed Harrington and asked himto
recreate the incident. As part of its investigation, TFE
devel oped a videotape fromthe series of tinme-lapse photographs
taken by security caneras of Harrington's novenents around the
time of the alleged incident.

Harrington was initially treated conservatively with
nmedi cati on and physical therapy. The results froma nagnetic
resonance imaging (MRI) procedure perforned on June 24, 2002,
revealed a herniated disc in the lunbar spine at the L3-L4 |evel
with a free disc fragnment mgrating superiorly and to the right

lying in the nmedial aspect of the L3-L4 foranen resulting in L3



radi cul opathy and pressure on the thecal sac. In July 2002,
Harrington was referred to Dr. Lester Dupl echan, a neurol ogist,
who performed epidural steroid injections, which were
unsuccessful. Harrington did not return to work after the June
5 incident. He eventually underwent surgery to renove the disc
fragment .

Harrington received tenporary total disability
benefits and nmedi cal benefits fromJune 6, 2002, to July 10,
2002. However, on July 16, 2002, TFE s workers’ conpensation
carrier notified himthat these benefits would be term nated and
his claimfor further benefits was being denied based on a
conclusion following its investigation that his injury did not
arise out of and in the course of his enploynent.

On Cctober 6, 2002, Harrington filed an Application
for Resolution of Injury C aimseeking benefits for a work-
related injury to his spine that allegedly occurred when he
stepped off his powerjack on June 5, 2002. He filed a notion to
bi furcate the issues of causation and permanent disability with
t he causation issue being decided first. TFE did not object to
the notion, noting its position that Harrington did not injure
his back at work on June 5, 2002. The ALJ granted the notion,
and the case proceeded on the issue of causation alone. The
parties then took the depositions of Harrington, Throcknorton,

Zachary, and Waver.



On January 29, 2003, Dr. Kenneth Graulich perfornmed an
i ndependent nedi cal eval uation of Harrington on referral from
TFE. In his report, Dr. Gaulich diagnosed Harrington as
suffering froma herniated disc with a free fragnent and ri ght
radi cul opathy. He stated that Harrington’s “description of the
mechani smof injury is conpatible with the MR scan findings,
clinical synptons, and physical exam nation findings.” G ven
this conmpatibility, Dr. Gaulich tentatively concluded that
Harrington’s condition was causally related to the incident at
wor k. However, he did not believe the incident alone would have
caused an injury severe enough to herniate a normal disc, so he
felt Harrington nmust have had significant underlying
degenerative disc di sease.

In February 2003, Dr. Gaulich reviewed the tine-|apse
vi deot ape of June 5 and a tinme-line description prepared by TFE.!
After viewing the videotape, Dr. Gaulich nodified his opinion,
stating that any injury Harrington may have suffered fromthe
i nci dent stepping off the powerjack would have been trivial and
that the main cause for his herniated disc was likely
degenerative arthritis. Dr. Gaulich also opined that
Harrington's claimof severe sunburn as the reason for m ssing
the two previous days of work was suspicious and nore |ikely due

to back pain fromhis underlying degenerative arthritis.

! The videotape is not included in the record on appeal .



On March 27, 2003, the ALJ conducted a hearing with
Harrington as the only witness. On May 21, 2003, the ALJ
entered an opi nion and order dism ssing the workers’
conpensation claim The ALJ held that Harrington had not
satisfied his burden of proving that he suffered a work-rel ated
injury on June 5, 2002.

The ALJ believed there were inconsistencies in
Harrington’s description of the incident, and he questi oned
Harrington’s assertion that he had experienced severe sunburn on
the prior weekend. As support for this latter finding, the ALJ
menti oned climatol ogi cal records showi ng that both weekend days
were relatively cloudy, testinmony fromtwo w tnesses (presunably
Zachary and Throcknorton) who saw Harrington on June 5 that
i ndi cated “he had no signs of any sunburn,” and the fact that
Harrington neither sought nor received any nedical care for his
sunburn. The ALJ al so noted that Jeffrey Waver stated that
Harrington could not recreate the injury incident during his
interview of him The ALJ concl uded:

Fromny review of this record including al

ot her reports and deposition testinony and

fromny observations of the deneanor of the

wi tness and the formal hearing, | remain

unper suaded that M. Harrington's back

injury is a result of the actions he

descri bed at the workplace on June 5, 2002.

| agree with Dr. Graulich that it would be

nore |likely to conclude he m ssed work
because he was havi ng back pain — a commmon



occurrence in his age group with such severe
under | yi ng degenerative arthritis.

Harrington filed a petition for reconsideration, which was
sunmarily deni ed.

On Septenber 10, 2003, the Board entered an opini on
affirmng the ALJ' s decision. Wile acknow edgi ng weaknesses in
t he evidence submtted by both parties, the Board characterized
its role as determ ning whether the inferences drawn by the ALJ
were reasonable. |t stated:

Al t hough only by the barest of margins,
we cannot legally say the ALJ' s concl usions
with regard to these questions are totally
without nerit. The fact that this Board or
anot her fact finder m ght have interpreted
the evidence differently does not nmatter in
the law s mind s eye. Wen the testinony of
Throcknmorton and Weaver i s consi dered al ong
with Dr. Gaulich’s concl usions of February
28, 2003, and the ALJ's statenent that he
did not find Harrington to be a particularly
credible witness, the matter is entirely one
of assignnent of weight and credibility by
the fact-finder. Wile we nmay be
synpathetic to the frustrati ons expressed by
Harrington in this appeal, as a matter of
law, we must affirm

In a workers’ conpensation action, the claimant bears
t he burden of proving by substantial evidence every essentia

element of a claim Burton v. Foster Weeler Corp., Ky., 72

S.W3d 925, 928 (2002); Magic Coal Co. v. Fox, Ky., 19 S.W3d

88, 96 (2000). Anong those elenents are that a work-rel ated

injury proximtely caused the inpairnment resulting in



occupational disability, see, e.g., Jones v. Newberg, Ky., 890

S.W2d 284 (1994) and KRS 342.0011(1) and (11), and the extent

and duration of the injury, see Stovall v. Collett, Ky. App.,

671 S.W2d 256 (1984), and Codell Const. Co. v. Dixon, Ky., 478

S.W2d 703 (1972). Causation is a factual issue to be decided

by the fact-finder. Coleman v. Enmily Enterprises, Inc., Ky., 58

S. W 3d 459, 462 (2001).
As the fact-finder, the ALJ has the authority to
determ ne the quality, character, and substance of the evidence.

Burton, 72 S.W3d at 928; Square D Co. v. Tipton, Ky., 862

S.W2d 308, 309 (1993). Simlarly, the ALJ has the sole
authority to determ ne the weight and inferences to be drawn

fromthe evidence. MIller v. East Kentucky Beverage/ Pepsi Co,

Inc., Ky., 951 S.W2d 329, 331 (1997); Luttrell v. Cardina

Al umi num Co., Ky. App., 909 S.W2d 334, 336 (1995). The fact-

finder also nmay reject any testinony and believe or disbelieve
various parts of the evidence, even if it cane fromthe sane

witness. Magic Coal, 19 S.W3d at 96 and Wittaker v. Row and,

Ky., 998 S.W2d 479, 481 (1999).
A party challenging the ALJ' s factual findings nust do
nore than present evidence supporting a contrary conclusion to

justify reversal. Transportation Cabinet, Departnent of

H ghways v. Poe, Ky., 69 S.W3d 60,62 (2001); Ira A Watson

Departnent Store v. Ham lton, Ky., 34 S.W3d 48, 52 (2000).




Where the party with the burden of proof is not successful
before the ALJ in a workers conpensation matter, the issue on
appeal is whether the evidence in that party's favor is so
conpel ling that no reasonabl e person could have failed to be

persuaded by it. Carnes v. Trento Mg. Co., Ky., 30 SSW3d 172,

176 (2000); Bullock v. Peabody Coal Co., Ky., 882 S.W2d 676,

678 (1994). Upon review of the Board s decision, the appellate
court’s function is Iimted to correcting the Board only where
it has overl ooked or m sconstrued controlling statutes or
precedent or commtted an error in assessing the evidence so

flagrant as to cause gross injustice. Wstern Baptist Hospital

v. Kelly, Ky., 827 S.W2d 685, 687 (1992); Phoeni x Manufacturing

Co. v. Johnson, Ky., 69 S.W3d 64, 67 (2002).

Harrington chall enges the ALJ' s opi nion as being based
on specul ation and conjecture. First, Harrington contests the
ALJ's and Dr. Graulich’s conclusion that he nore likely injured
hi s back the weekend prior to, rather than on, June 5. He
asserts that this conclusion is rank specul ati on unsupported by

the evidence in the record. See, e.g., Young v. L.A Davidson,

Inc., Ky., 463 S.W2d 924, 926 (1971) (nedi cal opinion evidence

nmust be founded on probability and not on nere possibility or
specul ation). TFE contends that Dr. G aulich’s opinion was not
nmere specul ati on because it was based on a review of the entire

record including the trivial nature of the alleged incident, the



security videotape and acconpanying tine-line, Harrington's
“suspi cious” history about m ssing two days of work due to
sunburn, and Harrington's degenerative arthritis.

While we believe the record supports sone suspicion
concerning Harrington’'s excuse for mssing work the two days
prior to the alleged incident, there is no evidence that
Harrington suffered an injury over the weekend or m ssed work
due to back pain. Logic does not support a concl usion that
Harrington m ssed work because of back pain even if he did not
have a severe sunburn and had degenerative arthritis. TFE has
not pointed to anything on the videotape to suggest that
Harrington was suffering fromback pain prior to the tine of the
all eged incident. As Harrington states, the conclusion that he
m ssed wor k because of back pain is generated from stacking
several inferences and excluding nmerely one of a nyriad nunber
of possible reasons for why he could have decided to nm ss work.

Even though the conclusion that Harrington m ssed work
due to back pain may have been unreasonable, the ALJ' s
consi deration of that fact does not render his decision invalid.
Harrington has the affirmative obligation to prove a work-
related injury; TFE does not have to establish that the
i mpai rment was not work-related. G ven the absence of direct,

i ndependent evi dence that the incident involving his alleged

m sstep occurred, Harrington's credibility becanme a centra

-10-



issue. As the ALJ noted, there was conflicting evidence
relevant to Harrington’s credibility with respect to his m ssing
wor k because of having suffered a severe sunburn.

Harrington stated that he was sunburned on a | arge
part of his body including his head, face, arns, and |legs. He
responded affirmatively when asked if his fellow workers coul d
have noticed that he was sunburned. However, Throcknorton and
Zachary testified that they saw no indication that Harrington
was sunburned when they saw himon the day of the alleged
incident.? In addition, the climatol ogical records from data
collected at the G ncinnati Airport showed trace anmounts of rain
wi th hazy skies on June 1, 2002, and broken cl oud cover on June
2, 2002. Harrington testified that it was sunny with no rain at
his residence, which is several mles fromthe airport, on both
days.

More probative is the evidence involving Harrington's
description of the alleged injury. During his interview of
Harri ngton, Waver attenpted to have Harrington denonstrate the
incident, but the transcript indicates that he had difficulty

doing so.® Weaver testified that there were inconsistencies in

2 Zachary actually testified when asked if Harrington appeared to be
sunburned, “Terry always has a red face.” This statenent is sonewhat

anbi guous but does suggest that he | ooked normal. Throcknorton's testinony
was not as equi vocal

3 Weaver created an audiotape of the interview and a transcription is included
in the record.

-11-



Harrington's description of the incident and that Harrington
“coul d never provide to ne any satisfactory version of how he
injured hinself.” See Record of the Wrkers' Conpensation Board
at 320. Inconsistencies in Harrington's description appear
el sewhere in the record. For instance, in Waver’s interview,
Harrington indicated in his deposition that he operated the
powerjack standing on the Ieft hand side of the platformand his
right foot touched the ground first, but Harrington testified at
the hearing that he stood on the right hand side and his left
foot hit the ground first. See id. at 349, 351, and 575. At
the hearing, Harrington testified as foll ows:
JUDGE SMTH: kay. So you stand on
one side and you ride this power jack; is
that right?

HARRI NGTON: Yes, sir.

JUDGE SM TH:  And you were on the
ri ght-hand side?

HARRI NGTON: Yes, sir.

JUDGE SMTH. At sone point you're
getting off this power jack.

HARRI NGTON:  Yes, sir.
JUDGE SMTH: And the first foot to
touch the ground is the left foot or the

right foot?

HARRI NGTON: The |l eft foot, sir.

-12-



JUDGE SM TH:  So you back off the power
j ack, you step backwards or sonethi ng?

HARRI NGTON:  No, you step off this way,
sir.

JUDGE SM TH:  Wen you say, that way,
because you're facing forward, right?

HARRI NGTON:  Yes, sir, |I'mfacing
forward

JUDGE SMTH:  And you’re on the right-
hand side. So when you put the left foot
down, where is the left foot?

HARRI NGTON: It varies from you know.

JUDGE SM TH. As you can renenber on
t hat —-

HARRI NGTON: It woul d be roughly about
here and then | stepped off with ny right
foot here and realized, so | cone back
acr o0ss.

JUDGE SMTH: Okay. Here's what |I'm
t hi nki ng he’s describing to ne.

MR, MEHLI NG [Harrington’s attorney]:
Uh- huh.

JUDGE SMTH. I’ mthinking he's
describing that he stepped off with his left
foot on the right-hand side, is that what
he’ s descri bi ng?

MR. MEHLING That’'s the way | took it.

HARRI NGTON: Yes, sir.

JUDGE SMTH.  Ckay. So you step off
with the left foot but you said it was the
right foot that was going to tw st.

-13-



HARRI NGTON: Right. | stepped off with
the left and as | come down with nmy right to
bal ance nyself, ny ankle turned, and to keep
fromtwi sting nmy ankle, | just tw sted ny
whol e body ever so briefly.

JUDGE SMTH:  So your left foot was
al ready on the ground?

HARRI NGTON: Yes, sir.

JUDGE SM TH:  But your right foot’s
going to turn.

HARRI NGTON:  Yes, sir.

W agree with the Board that the evidence presented by
both parties was anbi guous, and we m ght have deci ded the case
differently. Under the limted role of review in workers’
conpensati on cases, however, the ALJ has the primary authority
in determning credibility and the weight to be given the
evidence. Viewing the entire record, we believe that Harrington
has not shown the ALJ erred in concluding that he did not
satisfy his burden of proving causation for a work-rel ated
injury by evidence so overwhelnmng that it conpelled a decision
in his favor. As a result, we cannot say that the Board
over | ooked or m sconstrued controlling law or commtted an error
i n assessing the evidence so flagrant as to cause gross
i njustice.

For the foregoing reasons, we affirmthe opinion of
t he Wirkers’ Conpensati on Board.

ALL CONCUR

-14-
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