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BEFORE: GUI DUGLI, MANULTY, AND TAYLOR, JUDGES.
McANULTY, JUDGE: Victor Lanont Hunphrey (Hunphrey) appeals from
an order of the Jefferson G rcuit Court denying his notion under
RCr 11.42 seeking to vacate an earlier judgnment of the Jefferson
Circuit Court sentencing himto a total of 10 years in prison
for two counts of conplicity to commt second-degree arson.
Hunphrey was a juvenile at the tine the offenses were commtted.
Hunphrey’s primary contention is that his waiver of

his right to a prelimnary hearing in the juvenile court prior



to the transfer of his case to the circuit court was not

knowi ngly and intelligently given. Hunphrey seeks to vacate the
final judgnent of the Jefferson Circuit Court and remand his
case to juvenile court. At a mninum Hunphrey requests an
evidentiary hearing on his clains. For the reasons expl ai ned
bel ow, this Court concludes that there are material issues of
fact that cannot be conclusively resolved by an exam nation of
the record, necessitating an evidentiary hearing. However, we
further conclude that Hunphrey failed to establish any factua
basi s whi ch shoul d have caused the district court to experience
reasonabl e doubt as to his conpetence to stand trial.
Consequently, the trial court’s order is vacated and remanded in
part and affirnmed in part.

Hunphrey was originally charged with two counts of
second- degree arson and nine counts of third-degree arson for
his all eged invol venment in setting two garage fires, the first
fire occurring on Novenber 2, 1999, and the second on June 4,
2000. At the tinme of the June 2000, fire, Hunphrey had just
turned fifteen years old. For clarity' s sake, we note here that
Hunphrey was represented by three different attorneys during the
proceedi ngs against him The first represented himin district
court. The second, whose representation is at issue in this

appeal , represented Hunphrey when his case was transferred from



district court to circuit court. The third attorney represented
Hunphrey during probation revocati on proceedi ngs.

In Cctober of 2000, Hunphrey signed a Waiver of Rights
formin the district court. As a result, the district court did
not conduct the prelimnary hearing nmandated by Kentucky Revi sed
Statutes (KRS) 640.010(2) “to determne if the child should be
transferred to Grcuit Court as a youthful offender.” Instead,
the district court issued an order transferring the case to the
circuit court. On Qctober 20, 2000, prosecutor Brian Good filed
an information chargi ng Hunphrey with two counts of conplicity
to commt second-degree arson. Hunphrey entered a guilty plea
to both charges, and the circuit court sentenced himon Decenber
1, 2000, to ten years on each count to run concurrently for a
total of ten years, probated for five years. Utimtely, on
February 1, 2002, the circuit court revoked Hunphrey’'s probation
for violations of conditions of his probation.

Hunmphrey did not file a direct appeal of the judgnent
of conviction. After the circuit court revoked his probation,
he filed a notion under RCr 11.42 to vacate the final judgnent
and remand his case to juvenile court. After the Commonweal th
failed to file a response to Hunphrey’s RCr 11.42 notion within
the tinme prescribed by RCr 11.42(4), Hunphrey filed a notion to
grant his RCr 11.42, or alternatively, to schedule an

evidentiary hearing. Eventually, the Commonwealth did file a
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response, and the trial court sumarily deni ed Hunphrey’'s RCr
11.42 notion, precipitating this appeal.

Hunphrey presents a nunber of clains for our review
First, Hunphrey argues that he could not waive his right to a
transfer hearing. 1In the alternative, Hunphrey argues that if
he could waive his right to a transfer hearing, he did not do so
know ngly and intelligently. Second, Hunphrey asserts that he
was deni ed effective assi stance of counsel by the action and
inaction of the attorney that represented himduring the waiver
to circuit court and the subsequent entry of the guilty plea.
Third, Hunphrey contends that the district court deprived hi m of
due process by failing to conduct a conpetency heari ng.
Finally, Hunphrey argues that, at a mninum the trial court
shoul d have conducted an evidentiary hearing on his notion.

. WAI'VER OF PRELI M NARY HEARI NG I N DI STRI CT COURT

For the purposes of the follow ng discussion, the
prelimnary hearing established in KRS 640.010(2) may be
referred to as a “prelimnary hearing” or a “transfer hearing”
or a “waiver hearing.” Hunphrey argues that KRS 635.020(2) and
KRS 640.010(2) nandate a prelimnary hearing prior to a transfer
to circuit court. KRS 635.020(2) states as foll ows:

If a child charged with a capital offense, O ass

A felony, or Cass B felony, had attai ned age

fourteen (14) at the time of the all eged

commi ssion of the offense, the court shall, upon
notion of the county attorney made prior to
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adj udi cation, and after the county attorney has
consulted with the Commonweal th's attorney, that
the child be proceeded agai nst as a yout hf ul

of fender, proceed in accordance with the

provi sions of KRS 640. 010.

As Hunmphrey was charged with two counts of second-degree arson,
class B felonies, and he had reached age fourteen (14) at the
time of the alleged comm ssion of the offenses, KRS 640.010(2)
is applicable. KRS 640.010(2), in relevant part, provides as
foll ows:

In the case of a child alleged to be a yout hful

of fender by falling within the purview of KRS

635.020(2), (3), (5), (6), (7), or (8), the

District Court shall, upon notion by the county

attorney to proceed under this chapter, and after

the county attorney has consulted with the

Commonweal th's attorney, conduct a prelimnary

hearing to determne if the child should be

transferred to Grcuit Court as a yout hful

of fender. The prelimnary hearing shall be

conducted in accordance wth the Rules of

Crimnal Procedure.

As set out in KRS 640.010(2)(a), the purpose of the
prelimnary hearing is for the district court to determne “if
there is probable cause to believe that an of fense was
commtted, that the child commtted the offense, and that the
child is of sufficient age and has the requisite nunber of prior
adj udi cations, if any, necessary to fall within the purview of
KRS 635.020.” The inport of a child being transferred from

district court to circuit court is that the child | oses the

greater procedural protections and provisions of the juvenile



justice systemand is held for trial under adult procedures.

See Kent v. United States, 383 U S. 541, 547, 86 S. Ct. 1045, 16

L. Ed. 2d 84 (1966).

Hunphrey points out that in utilizing the word “shall”
t hr oughout KRS 635. 020(2) and KRS 640.010(2), the legislature
i ntended there be no waiver of the prelimnary hearing by the
m nor; thus, Hunphrey’'s waiver was a nullity. W disagree.
Vol untary wai ver by the mnor of the prelimnary hearing in KRS
640.010(2) is not an aberration. In so concluding, we refer to
KRS 600.010(2)(e), which specifies that “[u] nl ess otherw se
provi ded, such protections [of KRS Chapters 600 to 645, the
Kent ucky Unified Juvenile Code] belong to the child individually
and may not be waived by any other party.” 1In other words, in
this provision, the legislature is signaling its intent that a
child may wai ve any of the rights set out in the Kentucky

Uni fied Juvenile Code, unless otherwi se provided. See D.R .

Commonweal th, Ky. App., 64 S.W3d 292, 296 (2001) (holding that,

under KRS 610. 060, “a child may waive the right to counsel only
if that child has first been appointed, and consulted wth,
counsel concerning the waiver.”)

In concluding that a child may voluntarily waive the
prelimnary hearing, we further rely on the nature of the
proceedi ng, which is dispositional rather than adjudicatory. On

this point, the prelinmnary hearing “does not result in any

-6-



determi nation of guilt or innocence or in confinenent or

puni shnent.” State v. Mihanmad, 703 P.2d 835, 839-40 (Kan.

1985) (holding that, under Kansas state |aw, a court may conduct
a transfer hearing “w thout a voluntary wai ver of appearance by
the juvenile if counsel is present and allowed to participate on
the juvenile's behalf.”) Mreover, applying the reasoning of

Commonweal th v. Townsend, Ky., 87 S.W3d 12, 15 (2002), if a

def endant can waive his constitutional right to a trial by jury,
whi ch he can, there is no reason why he cannot al so waive his
statutory right, under KRS 640.010, to a prelimnary hearing to
determne if he should be transferred to circuit court as a
yout hful offender. (Townsend held that a defendant could waive
the “finally discharged” provision of KRS 640.030(2)(b).)
Hunphrey further supports his argunent that the
prelimnary hearing cannot be waived by citing Benge v.

Commonweal th, Ky., 346 S.W2d 311 (1961) for the proposition

that, since a transfer hearing is a jurisdictional requirenent,
a juvenile is unable to waive that hearing. Benge, however, was
a direct appeal case froma judgnent entered on a verdict, and
this case is not. Benge, 346 S.W2d at 312. This case is a
collateral attack under RCr 11.42 of a guilty plea, therefore,

we believe Schooley v. Commponweal th, Ky. App., 556 S.W2d 912

(1977), is applicable on this point.



In School ey, the appellant, Lonnie Schooley, filed a
nmoti on under RCr 11.42 in which he argued that the circuit court
never acquired jurisdiction over the charges agai nst hi mbecause
there was no valid transfer of the case by the juvenile court.
Id. at 914. In analyzing the issue, the court considered the
fact that circuit courts had general jurisdiction to try felony
cases. |d. at 915. Moreover, the circuit court also had
general jurisdiction “to try juvenile felony offenders if there
has been a valid transfer order pursuant to KRS 208.170(1) [the
predecessor to KRS 635.020].” 1d. at 915-16.

The court ultimately concluded that the circuit court
has general subject-matter jurisdiction, and whether the circuit
court had jurisdiction over Schooley's particular case was a
question of policy rather than power. See id. at 916. The
policy consideration was one of due process. See id. at 916.
Specifically, the question the court set out to answer was:

Were the errors in transferring jurisdiction fromthe district
court to the circuit court of “such magnitude as to render the

j udgnment of conviction so fundanentally unfair that the

def endant can be said to have been deni ed due process of |aw.”
Id. at 917. The court considered a nunber of factors such as
(1) Schooley' s guilty plea; (2) Schooley’'s failure to bring a

di rect appeal; and (3) procedural defects and tineliness issues

with Schooley’s RCr 11.42 notions. See id. at 918. Utimtely,
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the court concluded that there was no denial of due process in
School ey’ s case and affirnmed the circuit court’s order denying
his final RCr 11.42 notion. See id.

Turning to the facts of this case and applying the
School ey gui delines di scussed above, prelimnarily we state that
the Jefferson Crcuit Court had general subject-matter
jurisdiction over Hunphrey's case. Hunphrey was initially
charged with two class B felonies and nine class D fel onies.
The question now becones whether there were any errors in
transferring jurisdiction fromthe district court to the circuit
court. After reviewing the record, we believe that there were.

As we previously concluded above that Hunmphrey coul d
wai ve the prelimnary hearing, the error did not lie in the
actual transfer based upon Hunphrey’'s purported waiver, but in
the waiver itself. In other words, based on the record, we are

not convinced that the waiver was valid. See Townsend, 87

S.W3d at 15 (“[T]he ‘finally discharged provision of [KRS
640. 030(2)] subsection (b) inures to the benefit of a defendant
and, |ike any other constitutional or statutory right, can be
the subject of a valid waiver.”) (Enphasis supplied.)

A waiver is the voluntary relinqui shnment of a known

right. See Herndon v. Wngo, Ky., 404 S.W2d 453, 455 (1966).

Thus, in order for there to be a valid waiver of Hunphrey’'s

right to a prelimnary hearing to determne if his case should
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be transferred to circuit court, there nmust be proof that
Hunphrey voluntarily gave up a right that he knew he had.

Al though there is no authority in Kentucky that addresses the
requi sites of a valid waiver, case |aw from other jurisdictions
is instructive on the issue of waiver of the transfer hearing.

See State v. Berry, 647 So.2d 830 (Fla., 1994); State v.

Mayfield, 738 P.2d 861 (Kan., 1987); State v. NG, 701 A 2d 976

(N.J. Super.L., 1997). Moreover, the state of Texas provides for
a wai ver of rights by statute. See V.T.C A Famly Code, Sec.
51.09(a). The consensus anong those jurisdictions is that the
court nmust informthe child of the right to the prelimnary
heari ng and ensure that the waiver of this right is voluntarily,
knowi ngly and intelligently made. Considering the facts that
children require special considerations due to their
intelligence and experience, and the United States Suprene Court
has stated that whether a child should be deprived of the
speci al protections of the juvenile justice systemis a
critically inmportant question, we believe these assurances are
necessary to ensure due process and fair treatnent of the child.
See Kent, 383 U.S. 541, 86 S. Ct. 1045, 1053-54.

Returning to the facts of this case, Hunphrey argues
on appeal that, if this Court finds that he could waive the
prelimnary hearing, then he did not properly waive this right

because his wai ver was not made knowingly and intelligently. In
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response, the Commonwealth relies on the docunent entitled

“Wai ver of Rights” [Waiver] that both Hunphrey and his attorney
signed on Cctober 11, 2000, in support of its contention that
Hunphrey’ s wai ver was vol untary.

The Waiver at issue is a formthat is filled in with
Hunphrey’ s nane and case nunber. |In pertinent part, it reads as
foll ows:

I, Victor Hunphrey, have consulted with ny

attorney concerning this waiver and have had

the followi ng rights explained to ne:

a) the right to have a prelimnary hearing

before a judge of the Jefferson District

Court to determine if there is probable

cause to believe that a felony of fense has

been commtted and that | commtted such

of fense before ny case is referred to the

Jefferson County Grand Jury .

St andi ng al one, we do not believe this is sufficient to
denonstrate that Hunphrey’'s waiver of the transfer hearing was
knowi ngly given. It says nothing of the consequences of waiving
t he KRS 640. 010 hearing, nor does it address the additiona

consi derations set out in KRS 640.010(2)(b) that the district
court nust find prior to transferring the child s case.

Unfortunately, the infirmWiver is not cured by any
meani ngful col |l oquy between the district court and Hunphrey.
The di al ogue between the district court and Hunphrey prior to

the transfer is as foll ows:

Judge: Now, we should probably say it one
nore tinme now that M. Hunphrey has joined
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us here. M. Hunphrey, by agreenent your

two counts of arson 2" conplicity are being

wai ved to circuit court. W are going to

di sm ss/nmerge all your other charges. You

are going to continue being held on a

$50, 000 bond. Ckay?

Hunphrey: Yes nma’am

Judge: Ckay. That's it.

As to what Hunphrey understood about his transfer from
district court to circuit court, in his original RCr 11.42
nmoti on, Hunphrey asserted that his attorney just told Hunphrey
that he was taking his case to circuit court. In other words,
Hunphrey al |l eged that he was not advi sed of the consequences of
wai ving the required prelimnary hearing in district court. W
do not believe that the Waiver and the recorded di scussion
between the district court and Hunphrey concl usively resolve the
fact of a valid waiver. “[I]f there is a material issue of fact
t hat cannot be concl usively resolved, i.e., conclusively proved

or disproved, by an exam nation of the record,” an evidentiary

hearing is required. Fraser v. Commonwealth, Ky., 59 S. W 3d

448, 452 (2001). Accordingly, we vacate the order of the
Jefferson Circuit Court sunmmarily denying Hunphrey’'s RCr 11.42
notion and remand for an evidentiary hearing on the issue of
whet her Hunphrey’ s wai ver was voluntarily, know ngly and
intelligently nmade.

1. I NEFFECTI VE ASSI STANCE OF COUNSEL
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Hunphrey asserts that he was deni ed constitutionally
ef fective assistance of counsel. The test for proving

i neffecti ve assi stance of counsel is set out in Strickland v.

Washi ngton, 466 U. S. 668, 104 S. C. 2052, 80 L. Ed. 2d 674

(1984). The Strickland test requires Appellant to show tria

counsel s performance was deficient, and this deficient

performance prejudiced his defense. Strickland, 466 U S. at

687, accord Gll v. Commonwealth, Ky., 702 S.W2d 37 (1985).

The two-prong Strickland test also applies to

chal l enges to guilty pleas based on ineffective assistance of

counsel. See Hll v. Lockhart, 474 U S. 52, 106 S. C. 366 , 88

L. Ed. 2d 203, 210 (1985). Appellant nmust show the attorney’s
performance was deficient and the attorney’s ineffective
performance affected the outcone of the plea process. See id.
Further, in any case, “[j]udicial scrutiny of counsel’s

performance nmust be highly deferential.” Strickland, 466 U S.

at 689.

In support of his ineffective assistance of counse
claim Hunphrey argues that his attorney’s advice to waive the
transfer hearing and agree to have the case sent to circuit
court fell below an objective standard of reasonabl eness.
Consistent with the previous section, Hunphrey contends that a
child cannot voluntarily waive a transfer hearing. Mbreover,

assum ng that such a hearing could be waived, Hunphrey argues
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that this is not a case where waiver was advisable. On the
i ssue of how such advice prejudi ced Hunphrey, he asserts that he
did not receive anything in the way of sentence that he likely
woul d not have received over his objection while giving up the
strong possibility of remaining in juvenile court.

To bol ster his claimof ineffective assistance,

Hunphrey cites State v. NG, 701 A 2d 976 (N.J. Super.L. 1997),

a New Jersey Superior Court case which held that the failure of
a child s attorney to advise the child and/or his nother of both
the benefits of voluntary waiver to adult court and the
consequences of such a waiver constituted a prima facie show ng
of ineffective assistance of counsel. 1d. at 979. To put this
hol ding in context, the child, N.G, had not entered a guilty
plea to the charges he faced, and the case had not yet gone to
trial. The remedy he sought was the return of his case to the
Fam |y Part, or the juvenile court. The court ultimtely
granted his request after considering a nunber of factors
including the failure on the part of the State to show that the
wai ver was made knowingly, willingly and voluntarily; the
attorney’s ineffective assistance; the State’s failure to show
that the wai ver hearing satisfied the basic requirenments of due
process and fairness; the prejudice to the child if the case
remai ned in adult court; and the |ack of prejudice to the State

if the matter was returned to juvenile court, where it would
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proceed pursuant to the requirenents of the New Jersey juvenile

code. See id. at 979. Despite the procedural differences in

State v. NG and this case, we find the court’s reasoning

persuasi ve, especially as it pertains to counsel’s failure to
advise the child as to the consequences of a voluntary waiver to
adult court.

Consi stent wi th our decision above, we believe an
evidentiary hearing is required on the issue of ineffective
assi stance of counsel. Although counsel ed wai ver may have
constituted legitimate trial strategy, the record does not
concl usively prove or disprove whet her Hunphrey’'s wai ver was
i ndeed counseled. W vacate and renmand for an evidentiary
hearing on the allegations that Hunphrey' s attorney (1) gave him
no choi ce about waiver of the transfer hearing, nor (2) did he
advi se himof the benefits and consequences of agreeing to waive
the prelimnary hearing. W further believe the trial court
shoul d conduct an evidentiary hearing and make determ nations
concerni ng whet her counsel rendered ineffective assistance in
connection with his advice to waive the transfer hearing and
plead guilty to two counts of second-degree arson. O course,
Hunphrey will bear the burden of proof in the evidentiary
hearing to show that he was not adequately represented. See

Gsborne v. Commonweal th, Ky. App., 992 S.W2d 860, 863 (1998).

[11. DI STRICT COURT' S FAI LURE TO CONDUCT A COVPETENCY HEARI NG
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Hunphrey’ s conpetency has been an issue during the
course of the proceedings against him In the district court,
his first attorney advised the court that she had questions
about her client’s conpetency and wanted himevaluated. A
psychol ogi st eval uated Hunphrey and, in a report dated August 9,
2000, found himconpetent. After learning of this report and
still having doubts about her client’s conpetency, Hunphrey’'s
first attorney requested and was subsequently granted funds for
a second evaluation. This evaluation never occurred, and the
trial court never conducted a conpetency hearing under KRS
504. 100( 3) .

In this appeal, Hunphrey argues that the district
court deprived Hunphrey of due process by failing to conduct a
conpetency hearing. It is well accepted that “[c]rimna
prosecution of a defendant who is inconpetent to stand trial is
a violation of due process of |aw under the Fourteenth

Amendnent.” MIlls v. Comonweal th, Ky., 996 S.W2d 473, 486

(1999). Moreover, as further stated in MIIs:

The conpetency hearing of KRS 504.100(3) is
mandat ory and cannot be wai ved by a
defendant. The standard of review in such a
case is, “Wether a reasonabl e judge,
situated as was the trial court judge whose
failure to conduct an evidentiary hearing is
bei ng revi ewed, shoul d have experienced
doubt with respect to conpetency to stand
trial.” WIIlianms v. Bordenkircher, 696 F.2d
464, 467 (6'™ Gir. 1983), cert. denied, 461
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U.S. 916, 103 S.Ct. 1898, 77 L.Ed.2d 287
(1983).

Id. at 486.

In this case, we conclude that Hunphrey failed to
establish any factual basis, which should have caused the
district court to experience reasonable doubt as to Hunphrey’s
conpetence to stand trial. Hunphrey does not point to anything,
other that his first attorney’ s hesitance as to Hunphrey’'s
conpetency, that should have alerted the district court that
Hunphrey was i nconpetent. Mbdreover, a psychol ogist did eval uate
Hunphrey during the district court proceedings and found him
conpetent at that time. That it was |later determned in My of
2001 that Hunphrey's conpetency fluctuated fromtine to tine
does not indicate that the district court should have questioned
Hunphrey’ s conpetency in August, Septenber and Cctober of 2000.
Accordingly, we believe the district court’s failure to conduct
a conpetency hearing was harm ess error.

The order of the Jefferson Circuit Court denying
Hunmphrey's RCr 11.42 notion is vacated in part, affirnmed in
part, and the case is remanded for an evidentiary hearing on the
i ssues di scussed above.

TAYLOR, JUDGE, CONCURS

QU DUG.I, JUDGE, CONCURS I N PART, DI SSENTS I N PART AND
FI LES SEPARATE OPI NI ON

-17-



GUI DUGLI, JUDGE, CONCURRI NG I N PART AND DI SSENTI NG I N
PART. | concur in part and respectfully dissent in part. |
bel i eve that Hunphrey was entitled to a transfer hearing
pursuant to KRS 640.010(2). It should not be waived. This
statute provides essential protections for juveniles consistent
with the legislative intent set forth in KRS 600.010. Wether a
juvenile, his attorney, the Commonwealth or even the District
Court Judge wi shes to expedite the matter by waiving the hearing
is not the inportant factor in this consideration. Rather it is
the protection of rights given to juveniles by the |egislature.
The use of the term*®“shall” denotes that the transfer hearing
nmust take place and that certain factors nmust be presented prior
to transferring a juvenile to circuit court. The consequences
of a juvenile being treated as an adult in circuit court are
significant and have life-long effects. To mandate the
Commonweal th present evidence sufficient under KRS 640.010(2)(b)
to justify renmoving a juvenile fromthese many protections is
not an unreasonabl e burden. The statute nmandates it and the
juvenile courts should adhere to it. | concur in all other

aspects of the majority opinion.
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