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DYCHE, JUDGE. In this matter appellant, Saeid Shafizadeh,?

al | eges nunerous counts after problens arose when he had his van
serviced several tinmes at an independently owned and operated

AAMCO Transm ssions, |ncorporated, franchise. Appellee Donald

! Appel l ees note in their brief that, since the time this litigation started,
Shafi zadeh, who represents hinself, has graduated from|aw school and passed
the Kentucky Bar Exam nati on.



G dson was the owner/operator of the franchise for the AAMCO
in question at the tinme the dispute arose. d son incorporated
appel l ee DBO to operate the franchise and was the sole officer
and sharehol der of DBO. DBO, however, was not a party to the
franchi se agreenent. Appellee Garry N Stucker was the custoner
servi ce manager enployed by AAMCO at the tine Shafizadeh took
his van in for repair work. Appellee John Ferritto purchased

t he assets of AAMCO from A son in March of 2000, which was after
Shafi zadeh’s problens arose with AAMCO Al so naned in the

conpl aint was Louisville AAMCO Deal ers Adverti si ng Pool ,

I ncor porated, which advertises for AAMCO franchi sees, including
the AAMCO i n questi on.

I n Septenber of 1998, Shafizadeh contacted AAMCO
regarding problens with his van. He maintains that Stucker
first quoted hima price of $240 over the tel ephone to resea
the transm ssion. Wen Shafizadeh took the van into the AAMCO
center, Stucker told himit would cost $360, instead of $240, to
fix the problens. After the repairs were conpleted, Shafizadeh
continued to have problens with his van, and he maintains that
the van actually devel oped new problens. He took his van back
to the AAMCO shop, and after an inspection Shafizadeh was told
that the transm ssion needed a conpl ete overhaul at a cost of
$900. He contends that, unless he agreed to this, AAMCO woul d

not provide a warranty for the work previously done. He argues
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that he agreed to have the work done, but that he was coerced
into it.

When Shafizadeh picked up his van and received the
witten warranty, the warranty had been marked as six nonths
i nstead of the one-year warranty previously agreed upon and the
nati onw de warranty had been elimnated. 1In its place only the
| ocal AAMCO, where the work was done, was included in the
warranty.

Shafi zadeh noticed nore problens wth the van after
driving it for a few days. He took it to another transm ssion
mechani ¢, who recomended that the transm ssion needed to be
over haul ed again. Thereafter, Shafizadeh took the van back to
AAMCO, which did nore repair work. However, once again there
were nore problenms with the van. According to Shafizadeh, d son
prom sed to fix any problens with the van’s transm ssion.

This cycle of repairs and probl ens continued severa
nore tinmes. After Shafizadeh contacted the AAMCO franchi sor and
conpl ai ned, Shafizadeh maintains that O son agreed to repair the
transm ssion again at no additional cost. After the van was
i nspected, Shafizadeh says that O son contacted hi mand inforned
himthat it would cost another $600 to fix the transm ssion
because a separate, unrelated problemw th the van's
transm ssi on needed repair. Shafizadeh refused to pay, and the

van was only tenporarily fixed.



Thereafter, Shafizadeh filed suit in Jefferson County
Circuit Court against appellees alleging RICO violations, civil
conspi racy, outrage, breach of contract, breach of duty of good
faith in performance of contract, unfair and deceptive trade
practices in violation of the consuner protection act, fraud,
negligence in the repair of the vehicle and in the sel ection of
the franchi see, breach of inplied warranty of nmerchantability,
and breach of express warranty. Appellees tinely renoved the
matter to the United States District Court, Western District of
Kent ucky, based upon the allegations of federal RICO violations.
The federal court granted appellees’ notions for summary
j udgnment on the RICO claimand renanded the renmaining clainms to
state court. Shafizadeh did not appeal this ruling to the Sixth
Circuit Court of Appeals.?

Al t hough the appeal in the state matter was taken
after the state circuit court granted summary judgnment to
appel l ees on all counts, the only real issue involves the
circuit court’s decision to deny additional discovery because
t he di scovery deadline in the federal matter had ended. Upon
review, we hereby affirm

By way of background, in the federal matter, the
parties jointly agreed to a period of approximtely six nonths

to conpl ete discovery. Although Shafizadeh maintains that he

2 To the extent that Shafizadeh conpl ains about the way the case was handl ed
at the federal level, our Court cannot grant any relief.
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reluctantly signed the discovery plan in federal court on June
8, 2001, he never noved for an extension, nor did he file any
notions to conpel during or after the period for discovery. In
fact, alnost half the period for discovery passed before

Shafi zadeh sent appellees a letter on Septenber 5, 2001,
identifying witnesses he wanted to depose and seeking dates to
do so. Shafizadeh maintains that during this tinme he was doi ng
research and other investigation on the matter. Utinmately, he
only filed notices for the depositions of O son and Stucker and
served witten discovery requests on only four of the six

def endant s.

Honor abl e James D. Moyer, United States Magistrate for
the Western District of Kentucky, held a status conference on
Novenber 13, 2001, and substantially adopted the deadlines set
forth in the parties’ joint report. Al though discovery was set
to end on Novenber 1, 2001, the Magistrate granted Shafizadeh
until Decenber 31, 2001, to take A son’s deposition. Shafizadeh
was al so given until Decenber 1, 2001, to file a notion to
conpel regarding appellees’ interrogatory responses. The
deadline for dispositive notions was noved from Decenber 17,
2001, to January 31, 2002. Al other remaining deadlines
remai ned the sane.

Shafi zadeh took O son’s deposition on Decenber 14,

2001, but filed no notions to conpel any other discovery. He
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di d, however, file objections to the Magistrate’s order on
Novenber 29, 2001, seeking additional tinme for discovery. Wile
t hese obj ections were pending, appellees filed their notions for
summary judgnent in accordance with the scheduling order.

Shafi zadeh’ s objections were overruled on May 1, 2002, by the
federal district court. Shafizadeh thereafter filed a notion to
reconsi der the denial of his objections. H's notion was deni ed
at the sane tinme the federal district court entered an order

di smssing the RICO count and remandi ng the case to state court
for the remaining state clains.

In the state court matter, appellees AAMCO DBO, d son
and Stucker filed a notion for summary judgnent on the remaining
claims on Cctober 23, 2002. Although Shafizadeh had not
previ ously sought any additional discovery in state court, on
Novenber 11, 2002, he filed notices to take the depositions of
David B. Butke, Jereny Fox, and Thonas Vittitow, whose
depositions were not noticed while discovery was pending in the
federal matter.® The next day Shafizadeh filed a response to the
notion for summary judgnment on the basis that discovery had not
been conpl eted and asserted no other grounds for denial of the
not i on.

Appel l ees filed a notion for a protective order to

prevent these depositions fromtaking place arguing that the

3 Fox and Vittitow were fornerly enpl oyees of DBO and worked at the AAMCO
center operated by DBO  Butke was the accountant for DBO
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deadl i ne for discovery had passed. The circuit court heard ora
argunents on the matter on Decenber 12, 2002, and granted the
notion for a protective order and refused to all ow Shafi zadeh
any additional tinme for discovery. The circuit court nmade ora
findings of fact and conclusions of |aw on the record hol ding
t hat Shafi zadeh had participated in the discovery plan and had
agreed to it. The circuit court refused to reopen discovery
after the federal court had ruled on a discovery plan and had
gi ven an opportunity for discovery. The case had been filed
over two years earlier, and the discovery deadline had ended a
year earlier. Thus, the circuit court concluded that Shafizadeh
had an opportunity for discovery but failed to take advant age of
it.

Qur standard of reviewin matters involving a trial
court's rulings on evidentiary issues and discovery disputes is

abuse of discretion. Goodyear Tire and Rubber Co. v. Thonpson,

Ky., 11 S.W3d 575, 577 (2001); Sexton v. Bates, Ky. App., 41

S. W3d 452, 455 (2001). "The test for abuse of discretion is
whet her the trial judge' s decision was arbitrary, unreasonabl e,

unfair, or unsupported by sound | egal principles.” Goodyear

supra, at 581 (citation omtted).

4 To the extent Shafizadeh argues that witten findings of fact and

concl usi ons of | aw were required, we disagree. Findings of fact and

concl usions of law are required under CR 52.01 only if issues of fact are
tried before the court; rulings on notions are exenpt. Clay v. Cay, Ky.,
424 S. W 2d 583, 584 (1968).



We agree with the trial court that Shafizadeh was
gi ven anpl e opportunity to conplete discovery in this matter.
During the six-nmonth period for which discovery was all owed, he
never attenpted to take the depositions of Butke, Fox, or
Vittitow Further, the case was renmanded to state court in My
of 2002, yet Shafizadeh waited nearly six nonths while the
matter was pendi ng before seeking any additional discovery. And
his notices to take depositions were filed two weeks after
appel lees filed a notion for sunmary judgnent.

Mor eover, Shafizadeh did not argue at the circuit
court |level nor before this Court that additional discovery is
necessary because the clains differ in any way fromthose
l[itigated in the federal court. |In fact, in the federal matter,
appel | ees noved for summary judgnent on all clainms, not just the
federal RICO clains. While Shafizadeh clains that appell ees
have not been prejudiced, we disagree. They have practiced
their cases based on the fact that the discovery period had
cl osed.

Shafi zadeh did not even attenpt to neet the deadline
in federal court and then asked the state circuit court to allow
himto open discovery a year after the discovery deadline had
passed. The federal court ruled on this matter, including
obj ections to the discovery deadline, and the circuit court

relied on this deternmination. Because the nmerits litigated in
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the federal natter were the sane as those litigated in the state
matter, we can find no abuse of discretion. Contrary to
Shafi zadeh’s contentions, we find no nmerit in his argunent that
he was not given an opportunity to pursue discovery. He was
i ndeed gi ven the opportunity; he sinply failed to take advant age
of it.

Shafi zadeh al so cursorily charges that there were
i ndeed genui ne i ssues of fact and that summary judgnent was
i nappropriate. However, he has failed to cite to this Court
what those issues of fact are. Furthernore, in his response to
the notions for summary judgnent, Shafizadeh only relied on his
argunment that he needed additional discovery and did not present
evi dence supporting factual issues. Accordingly, we find no

basis to reverse the circuit court’s order of summary judgnent.
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