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BEFORE: BARBER, BUCKI NGHAM and M NTON, Judges.
M NTON, Judge: Roy Thonas Stacey appeals the denial of his

petition for post-conviction relief pursuant to RO 11.422 and

! Kentucky Rul es of Criminal Procedure.



hi s petition for post - convi ction relief pur suant to
CR® 60.02(f).* In both actions, Stacey contends that he is
entitled to post-conviction relief because he suffered from
mental inconpetency at the tinme of his guilty plea; and,
consequently, his plea was not knowing and voluntary. I n
appeal nunmber 2003-CA-001343-MR, we vacate and remand for an
evidentiary hearing concerning whether the three year statute of
l[imtations inmposed by RCr 11.42(10) was tolled due to the
mental incapacity alleged by Stacey. |If the |[imtations statute
was tolled, then the court should also hear evidence on Stacey’s
allegation that his guilty plea was not knowing and voluntary
because of a nental incapacity. In appeal nunber 2003-CA-
001765- MR, we affirm

On August 20, 1997, Stacey was indicted by the Nel son
County Grand Jury on five counts of third-degree rape® and five
counts of third-degree sodony.® The charges were based upon the
all egation that between Novenber 1996 and June 1997, Stacey
engaged in sexual conduct with two female victinms who were under

the age of sixteen at a tine when Stacey was over the age of

2 Appeal No. 2003- CA-001343- MR
3 Kentucky Rules of Civil Procedure.

4 pppeal No. 2003- CA- 001765.
> Kentucky Revised Statutes (KRS) 510. 060.

® KRS 510. 090.



t went y- one. On Novenber 20, 1997, Stacey was indicted as a
second- degree persistent felony of fender.’

On August 11, 1999, Stacey and the Comonwealth
entered into a plea agreenent. Pursuant to the agreenent,
Stacey would plead guilty to the ten sexual offense counts; and,
in return, the Comonwealth would reconmend a sentence of five
years on each count, all to run concurrently. In addition,
Stacey would plead guilty to being a first-degree persistent

8 and the Commonwealth would reconmend that his

fel ony of fender;
sentence be enhanced to fifteen years. Finally, wunder the
agreenent, Stacey’s sentence would run concurrently wth
convictions in three Bullitt GCrcuit Court cases (Indictnent
Nos. 97- CR- 00028, 97- CR- 00070, and 97-CR-00067) and one
Jefferson Circuit Court case (Indictment No. 97-CR-000291-16).
On August 11, 1999, the trial court accepted the plea agreenent;
and, on Cctober 22, 1999, the trial court entered final judgnment
of conviction and sentence 1in accordance wth the plea
agr eenent .

Oh May 8, 2003, Stacey filed a notion for post-
conviction relief pursuant to RCr 11.42. In his notion, Stacey

all eged that he was inconpetent to enter a guilty plea because

of a dimnished nental capacity as a result of head injuries

7 KRS 532.080(2).

8 KRS 532.080(3).



suffered in an autonobile accident which occurred in August
1997. Stacey also noved for appointnent of counsel and an
evidentiary hearing. On May 16, 2003, the trial court entered
an order denying Stacey’'s RCr 11.42 notion for post-conviction
relief.

On July 14, 2003, Stacey filed a notion for post-
conviction relief pursuant to CR 60.02(f). In his CR 60.02
notion, Stacey again alleged that his guilty plea should be set
aside on the basis that he was inconpetent to enter the plea
because of a dimnished nental capacity. In addition, Stacey
all eged that the Comonweal th and trial court failed to honor an
oral agreenent nade as part of his plea agreenment that he would
be sentenced under pre-July 15, 1998, sexual offender |aw, that
the Commonwealth and trial court failed to honor an agreenent
concerning concurrent sent enci ng; and that he received
ineffective assistance of counsel on the basis that trial
counsel allowed Stacey to plead guilty despite trial counsel’s
know edge that he was nentally inconpetent to do so. On July 29,
2003, the trial court entered an order denying Stacey’'s

RCr 60.02(f) notion for post-conviction relief.

APPEAL NO.  2003- CA- 001343- MR

In appeal nunber 2003-CA-001343-MR, Stacey contends

that he is entitled to have his guilty plea vacated pursuant to



RCr 11.42 on the basis that he was not conpetent to enter into a
guilty plea because of a dimnished nental capacity resulting
from head injuries suffered in an autonobile accident which
occurred in August 1997.

Fi nal judgnment of conviction and sentence was entered
in this case on Cctober 22, 1999. Stacey filed his notion to
vacate pursuant to RCr 11.42 on May 8, 2003. Thus, Stacey filed
his RCr 11.42 notion in this case over three years and six
months after entry of the final judgnent. RC 11.42(10) states,
in relevant part, as follows:

Any notion under this rule shall be filed

wthin three years after the judgnent

becomes final, unless the notion alleges and

t he novant proves either:

(a) that the facts upon which the claimis

predi cated were unknown to the novant and

could not have been ascertained by the

exerci se of due diligence; or

(b) that the fundanent al constituti onal

right asserted was not established wthin

the period provided for herein and has been

held to apply retroactively.

The exception provided in RCr 11.42(10) (b) IS
i nappl i cabl e because Stacey does not identify or base his claim
upon the violation of any newy ascertained constitutiona

protection which was established outside of the three year

limtations period.



Stacey relies upon the exception provided in
RCr 11.42(10)(a) to avoid the limtations period. Stacey clains
that his lack of nental capacity has been ongoing such that he
did not realize until after the expiration of the limtations
period that he was not conpetent to enter a guilty plea. I n
support of this allegation, Stacey attached to his notion a
letter, dated June 21, 1999, from Martine J. RoBards, Ph.D., to
David Changaris, MD. The letter appears to have been prepared
in association with a civil action filed as a result of Stacey’'s
August 23, 1997, autonobile accident. The letter states as
foll ows:

M. Roy Stacey is suffering from a vast

array of neuropsychological deficits, nost
likely as a direct result of the subject

acci dent. He is depressed and anxious,
suffering from post-traumatic stress
di sorder. He has substantial attention,

concentration and nenory deficits, as well
as cerebral personality disorder, which is
interfering with every aspect of his life.
He has suffered bilateral cortical injuries,
as well as subcortical trauma affecting the
deep frontal area and rostral and cauda

portions of the brainstem (reticular forma-
tion). H s nost severe problens cannot be
expl ai ned away by sinple notor slow ng, but
are a manifestation of injury to his cere-
bral cortex and/or the underlying thalamc
nucl ei supplying the afferents of the pre-
frontal cortex (including the prenotor area)
and the posterior association cortex (the
pari et o-tenporo-occipital confluence). He
exhibits problens wth concept formation

mental flexibility, visuospatial relations,
vi suonotor function, auditory attention, and
sensorinotor function. Regardl ess of the



sensory nodality involved, he is inpaired in
attention, concentration, |learning, nenory
and recall. H s substantially higher func-
tion in recognition tests attest to the
sincerity of his effort with respect to the
testing process. H s problens are magnified
by the fact that he is incarcerated and is
experiencing psychol ogical stress character-
istic of such institutional patients. He
should be regarded as permanently nentally
di sabled, and it is questionable whether a

neur opsychol ogi cal rehabilitation program
will now be of assistance to him due to the
long interval since his injury. The jailer
prevent ed this pati ent from getting

appropriate diagnosis and therapy when he

originally sought it. M. Stacey’'s ability

to earn a living after his jail term is

guesti onabl e.

Wiile portions of the letter are highly technical, the
| etter describes a “vast array of neuropsychol ogical deficits”
which has resulted in “substantial attention, concentration and
menory deficits” which interfere “with every aspect of
[Stacey’s] life.” The letter states that Stacey should be
considered “permanently nentally disabled.” The letter |ends
sone credibility to Stacey’s allegation that the facts wupon
which his claimis predicated (i.e., that he was inconpetent to
enter a guilty plea because of a nental incapacity) were unknown
to him (because of his nental incapacity) and could not have
been ascertained by the exercise of due diligence (because he

was unable to exercise due diligence because of his nental

i ncapacity).



Though not attached to his RCr 11.42 notion, attached
to Stacey’s CR 60.02 notion was a nenorandum from Departnent of
Corrections Certified Psychol ogi cal Associate Dawn Snyder, MA.,
to John Coy, Chairman of the Parole Board. The nmenorandum
stated, in part, as foll ows:

M. Stacey reported and his file information
indicated that in 1997, he had been in an
aut onobil e accident, suffered severe head
injury and has had problens with his nenory
since that tine. H s current nedications
i nclude Tegretol to control grand nmal
sei zures, Vistaril for anxiety and Naproxen.
On August 31, 2001, the Neurobehavi oral
Cognitive Status Exam nation was adm nis-
tered. Hs profile reflects mld to
noderate difficulties in the domains of
orientation and attention, conpr ehensi on,

and reasoni ng. H's score on the nenory
portion indicates a severe deficit. A com
prehensi ve  neuropsychol ogi cal battery is

recommended to provide a better diagnostic
assessnment of the man’'s functioning and to
perhaps held others to better help him
during and after his incarceration.

Gven the premse that nenory is closely
linked to Ilearning because nenory is the

nat ur al outcone  of | ear ni ng, the  Sex
O fender Treatnent Program is not likely to
be of benefit to an individual who has such
severe deficits. G ven the head trauma and

consequent damage that M. Stacey sustained,

it would be fruitless to expect his status

to change in regards to treatnent with this

program and to penalize himfor this.

Again, while not conclusive, this nenorandum offers
credibility to Stacey’'s claim that the statute of Ilimtations

should be tolled pursuant to RCr 11.42(10)(b). The nmenorandum



reflects a diagnosis of a nental incapacity severe enough to
warrant his excusal from the Departnment of Correction s sexual
of f ender program

The instant situation here is analogous to the
provisions of KRS 413.170(1) which toll the statute of
[imtations in civil cases in the event that the plaintiff was,
at the time the cause of action accrued, “of unsound mnd.” In
such cases, the statute of Ilimtations is tolled until the
disability is renmoved. KRS 413.170(1). The term "unsound m nd"
within the nmeaning of KRS 413.170(1) has been interpreted to
mean that the person claimng the disability “must show that he
has been rendered incapable of managing his own affairs.”® The
exi stence of nental disability wunder KRS 413.170(1) is a
question of fact.?

Anal ogi zing the foregoing to the instant case, the
RoBards |etter and the Snyder nenorandum are sufficient to raise
an evidentiary issue concerning whether Stacey suffered from an
on-going nental incapacity followng his guilty plea such that
the statue of limtations contained in RCr 11.42(10) should be

tol | ed. Because such a determination is a question of fact,?!?!

°® Rigazio v. Archdiocese of Louisville, Ky.App., 853 S.W2d 295, 297
(1993); Sout heastern Kentucky Baptist Hosp. v. Gaylor, Ky., 756 S.W2d
467 (1988).

9 Carter v. Huffman, Ky., 262 S.W2d 690, 692 (1953).

Hord.



Stacey is entitled to an evidentiary hearing on the issue.
Accordingly, we remand for an evidentiary hearing on the issue
of whether Stacey was nentally inpaired such that the statute of
l[imtations should be tolled and his RCr 11.42 notion reinstated
and considered on the nerits.

Upon remand, the trial court should conduct an
evidentiary hearing to determ ne whether Stacey suffered from a
mental incapacity, or an “unsound mnd,” such that during the
three year limtations period, he was unable to understand or
appreciate the factual basis for his present RCr 11.42 notion;
and, considering his nental state, whether he could have
ascertained the factual basis wth the exercise of due
di | i gence. If, following the evidentiary hearing, the trial
court determnes that the statute of Ilimtations should be
tolled, the trial court should proceed to consider Stacey’s
RCr 11.42 notion on the nerits.

An evidentiary hearing is required in an RCr 11.42
case if there is a material issue of fact that cannot be
conclusively resolved, i.e., conclusively proved or disproved,

by an examination of the record.*? The trial judge nay not

2 stanford v. Commonweal th, Ky., 854 S.W2d 742, 743-44 (1993), cert.
denied, 510 U S. 1049, 114 S.C. 703, 126 L.Ed.2d 669 (1994); Lewi s v.
Commonweal th, Ky., 411 S.W2d 321, 322 (1967).
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sinply disbelieve factual allegations in the absence of evidence
in the record refuting them?®

If, following the evidentiary hearing, the trial court
determines that the statute of Ilimtations was tolled by a
mental incapacity, the trial court should then proceed with an
evidentiary hearing on the nerits of Stacey’'s claim For
reasons simlar to those previously discussed, and in |ight of
RoBard’'s letter and the Snyder nenorandum Stacey’s claim that
his guilty plea was not know ng and voluntary due to a nental

incapacity is not clearly, conclusively resolved by the record.

APPEAL 2003- CA- 001765- MR

In appeal nunber 2003- CA-001765-MR, Stacey appeals the
denial of his nmotion for post-conviction relief pursuant to
CR 60.02. As in his RCr 11.42 action, Stacey again alleged that
his qguilty plea should be set aside on the basis that he was
i nconpetent to enter the plea because of a dimnished nental
capacity. In addition, Stacey alleges that the Commonweal th and
trial court failed to honor an oral agreenent made as part of
his plea agreement that he would be sentenced under pre-July 15,
1998, sexual offender |aw, that the Commonwealth and trial court

failed to honor an agreenent concerning concurrent sentencing;

13 Fraser v. Commonweal th, Ky., 59 S.W3d 448, 452-453 (2001).
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and that he received ineffective assistance of counsel on the
basis that trial counsel allowed him to plead guilty despite
trial counsel’s know edge that he was nentally inconpetent to do
soO.

CR 60.02 is neant to provide relief which is not
avail able by direct appeal or under RCr 11.42.% CR 60.02 is
avai lable only to raise those issues that cannot be raised in
ot her proceedings. *® The argunents raised by Stacy in his
CR 60.02 to the effect that his guilty plea was not know ng and
voluntary because of a nental incapacity and that he received
ineffective assistance of counsel are issues which could have
been raised in a tinmely RCr 11.42. As those issues could be
raised in a tinely RCr 11.42 proceeding, these issues are not
proper arguments to be rai sed under CR 60.02(f).!*

W are unable to further review Stacey' s clains that
the Commonweal th and trial court failed to honor oral agreenents
concerning pre-July 15, 1998, sexual offender sentencing and
concurrent sentencing. In neither his CR 60.02 notion nor in
his brief does Stacey specify the details of the alleged

agr eenent s. Stacey does not state what the specific oral

¥ Goss v. Comonwealth, Ky., 648 S.W2d 853, 856 (1983); Barnett V.
Conmonweal th, Ky., 979 S.W2d 98, 101 (1998).

15 McQueen v. Commonweal th, Ky., 948 S.W2d 415, 416 (1997).

1 1d.
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agreenents were, or how the Conmonwealth and trial court failed
to conply with them

Wth regard to the alleged agreenent to apply pre-
July 15, 1998, law, Stacey does not specify the specific
statutory provisions involved, how the trial court failed to
follow the alleged agreenent, or how this affected his sentence.
Further, Stacey does not specify the ternms of the alleged
concurrent sentencing agreement. '’

Because Stacey has failed to be nore specific in his
all egations regarding the Commonwealth and the trial court’s
failure to honor the alleged oral agreenents, we are unable to
further review these issues.

For the foregoing reasons, the judgnent in appeal
nunmber 2003- CA-001343-MR is vacated and renmanded for additional
proceedi ngs consistent with this opinion; and the judgnment in
appeal nunber 2003- CA-001765-MR is affirned.

ALL CONCUR.

7 W note that the final judgnment ordered that the sentence in the
present case be run concurrently with Bullitt Crcuit Court |ndictnent
Nos. 97-CR-00028; 97-CR-00067; and 97-CR-00070; and with Jefferson
Crcuit Court Indictnment No. 98-CR-000291-16. Stacey may be m staken
concerning this issue.
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