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BEFORE: JOHNSON, M NTON AND TACKETT, JUDGES.

JOHNSQN, JUDGE: Kenneth R Brewer has appealed fromthe final

j udgnment and sentence entered by the Fayette Circuit Court on
June 4, 2003, finding himguilty pursuant to a jury verdict of
robbery in the second degree,® possession of a controlled
substance in the third degree,? and as being a persistent felony

of fender in the first degree (PFO1).% Having concluded that any

! Kentucky Revised Statutes (KRS) 515.030.
2 KRS 218A. 1417.

® KRS 532.080(3).



error committed by the trial court by allow ng inadni ssible
testi nony was not preserved for appellate review and does not
rise to the level of palpable error, we affirm

The trial testinony nost favorable to the Commonweal th
reveal ed that Jason Reeves was working at a BP gasoline station
on North Broadway in Lexington, Kentucky on Septenber 13, 2002,

4 and Joe Bennett, whose wife

when Kenneth Brewer, Tinothy Brewer,
wor ked at the BP, canme into the store at approxi mately 10: 40
p.m The three nen, who apparently cane into the store for
cigarettes, beer, and food, appeared to be intoxicated. Reeves
wi t nessed the three nmen “carrying on and pushing things over” in
the store. Brewer approached Reeves and offered to sell him
some “little white pills,” but Reeves declined the offer. The
three nen left the store at approximately 11:00 p. m, but
according to Reeves, Brewer cane back about 15 minutes |later and
t ook eight, 12-pack containers of beer fromthe store.

Reeves testified that enployees of the store and their
rel ati ves were authorized to take nmerchandise fromthe store, so
long as a “tab” was kept on the itens. Consequently, Reeves
took no action in stopping the three nen fromrenoving the itens

fromthe store. However, Reeves testified that after the three

men took the beer to their car, Brewer cane back inside the

4 Kenneth and Timothy are brothers. Tinothy was al so charged as a result of
this robbery.



store, hit Reeves with a baseball bat, and stated “you are being
robbed.” Reeves stated that Brewer demanded noney and asked for
the keys to Reeves's car. Reeves testified that Brewer then
t ook sonme noney fromthe cash register and store safe and
apol ogi zed for hitting himw th the baseball bat. Brewer also
allegedly offered to split the noney with Reeves if Reeves woul d
gi ve Brewer his phone nunber. Reeves gave Brewer a fal se phone
nunber, and Brewer instructed Reeves to tell the police that a
bl ack man had robbed the store.® Subsequently, Reeves stated
t hat he observed Kenneth and Ti nothy Brewer pushing their
vehicle off the station’s parking lot onto North Broadway.® Joe
Bennett, who had re-entered the store while Kenneth Brewer was
t aki ng noney fromthe cash register and store safe, remained at
t he scene.

O ficer Jared Harris of the Lexington Police
Depart nent responded to the police dispatch and went to the BP
station to investigate. Oficer Harris obtained a description
of the Brewer brothers from Reeves and their names from Bennett.
O ficer David Hart al so responded to the dispatch and began
patrolling the area where the BP station was |ocated. Oficer
Hart soon noticed two nen pushing a bl ue Chevrol et Nova, which

mat ched the description of the car Kenneth Brewer had been

5 Brewer is Caucasian

6 At that time, the vehicle would not start because of mechanical problens.
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driving, on North Broadway. After circling back towards the two
men, O ficer Hart stopped and asked the nen if they needed
assistance. As Oficer Hart wal ked by the vehicle, he sawin
plain view several 12-packs of beer, cartons of cigarettes, and
a basebal I bat.

Shortly thereafter, O ficer James Ison arrived to
assist Oficer Hart. O ficer Ison, who had already been to the
BP station, recogni zed the beer and cigarettes as being itens
t hat had been taken fromthe store. Oficer Hart and O ficer
I son then placed Kenneth and Ti nothy Brewer under arrest. A
search of Kenneth Brewer’s person revealed three pills, which
turned out to be a generic formof the prescription drug Xanax,
and $650.00 in cash. Kenneth Brewer was then taken back to the
BP station where Reeves identified himas being the individua
who had struck Reeves with the baseball bat. After his arrest,

Kenneth Brewer alleged that he, Tinothy Brewer, Bennett, and

Reeves were all “in” on the robbery.

On Novenber 13, 2002, Kenneth Brewer was indicted by a

Fayette County grand jury on one count of robbery in the first

7

degree, " one count of possession of a controlled substance in an

8

i nproper container,® and as being a PFOI1.° At a trial held on

May 7, 2003, the jury found Brewer guilty on one count of

" KRS 515. 020.



robbery in the second degree, one count of possession of a
control |l ed substance in the third degree, and as being a PFO I
The jury recomended that Brewer be sentenced to six nonths in
jail for his conviction for possession of a controlled substance
inthe third degree, and five years’ inprisonnent for his
conviction for robbery in the second degree, which would then be
enhanced to 15 years’ inprisonnment pursuant to his PFO I
conviction. On June 4, 2003, after a pre-sentence investigation
had been conpleted, the trial court followed the jury’'s
recomendati ons and sentenced Brewer to a total sentence of 15

years’ inprisonnent. °

Thi s appeal followed.

Brewer clains that during the presentation of the
Commonweal th’s case-in-chief, Oficer Harris and Sergeant
Wal | ace Hayes i nperm ssibly gave opinion testinony regarding
their beliefs as to the veracity of the statenents Reeves had
made to the officers on the night of the robbery. Brewer

specifically points to four instances in which this allegedly

i nadm ssi bl e testi nony was gi ven:

8 KRS 218A. 210.

° Tinothy Brewer was indicted under the same indictment on identical charges,
and both nen were tried together. At the close of all evidence, the tria
court granted Timothy's motion for a directed verdict of acquittal on all
char ges.

10 pyrsuant to KRS 532.010(1)(a), Brewer’s sentence for his conviction for

possession of a controlled substance in the third degree was ordered to run
concurrently with his other sentences.
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Q After speaking with [Reeves], did you
consider himto be a suspect?

Oficer Harris: | did not consider himto
be a suspect. He seened pretty shaken up.
He had a visible injury where he was struck
by sonething. He clained it was a basebal
bat .

Q After speaking with [Bennett], did you
consider himto be a suspect?

Oficer Harris: | did not consider himto
be a suspect. He seened to be bl own away

that they actually did it. He was kind of
in awe, and he didn't seemto want to be a
part of it.

Q Tell the jury why you didn't request any
ot her type of fingerprinting, or, just any
ot her type of police processing [at the
scene] ?

Oficer Harris: Everything happened as far
as the suspects being | ocated and whenever
t hat happened, [Reeves], his story matched
up with the scene. There were busted beer
bottles at the scene |ike he had stated
previ ously, and everything seened to match
up. They got out with the suspects’
vehicle, it was pretty close to the scene.

Later, Sergeant Hays testified in part as foll ows:

Q Can you tell us why [you didn't charge
Reeves and Joe Bennett]?

Sergeant Hays: [Reeves] was the clerk at
the store. He had [a] visible injury to his
back, which was all egedly caused by being
struck wth a baseball bat. No information
was gai ned which led me to believe that he
was involved in this as far as being an
inside fromthe top operation. Al so,

not hing he said inplicated M. Bennett.
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As Brewer has conceded on appeal, no objection was
made at trial to the introduction of the above testinony. Thus,
these alleged errors were admttedly not preserved for appellate
review. However, Brewer argues that his convictions should
neverthel ess be reversed pursuant to the pal pable error rule.
W di sagr ee.

“A pal pable error is one which affects the substantia
rights of a party and relief may be granted for pal pable errors
only upon a determnation that a manifest injustice has resulted

n 12

fromthe error. For an error to be pal pable, it nust have

been “easily perceptible, plain, obvious and readily

n 13

noti ceabl e. Mor eover, “[t]he review ng court nust concl ude

that a substantial possibility exists that the result would have
been different in order to grant relief.”
Essentially, Brewer argues that Oficer Harris and

Sergeant Hays inperm ssibly stated that, in their respective

opi ni ons, Reeves’s version of the events should be believed over

11 See generally Commonweal th v. Pace, Ky., 82 S.W3d 894, 895 (2002)(stating
that “[t]he general rule is that a party nust nmake a proper objection to the
trial court and request a ruling on that objection, or the issue is waived.
An appel |l ate court may consider an issue that was not preserved if it deens
the error to be a ‘pal pable’ one which affected the defendant’s ‘substanti al
rights’ and resulted in ‘manifest injustice’” [citations omitted]); and
Kentucky Rul es of Crininal Procedure 10.26.

2 partin v. Commonweal th, Ky., 918 S.W2d 219, 224 (1996).

13 Burns v. Level, Ky., 957 S.W2d 218, 222 (1998)(citing Black’s Law
Dictionary (6th ed. 1995)).

¥ partin, supra at 224.




the version of the events as stated by Brewer. In other words,
Brewer clains that the officers inpermssibly testified that
Brewer’'s defense at trial, i.e., that Reeves was “in on it” with
the other three nen, was not credible.® 1In a related argument,
Brewer clains that if any one of the officers’ statenents was
not a sufficient error to warrant a reversal of his conviction,
t he cunul ative effect of all four statements constitutes
pal pabl e error, which justifies a reversal. W reject both
contenti ons.

Al t hough the testinony at issue probably was
i nadni ssi bl e evi dence, '® there was a substantial anount of ot her
evi dence upon which the jury could have concluded that Reeves
was not an acconplice to the robbery. In addition to Reeves’'s
own testinony in which he identified Brewer as the man who had

hit himw th the baseball bat and who had stolen cigarettes and

15 Since a robbery is conmitted against a person and not a store, we assune
that Brewer’s contention is that Reeves coul d not have been robbed because he
was a co-conspirator in the theft fromthe store. See Mrgan v.

Commonweal th, Ky., 730 S.W2d 935, 937 (1987)(stating that “[w] hereas theft
has al ways been considered to be a crinme against property, the distinguishing
el emrent between theft and robbery is the additional elenment of the use or the
threat of inmedi ate use of physical force against a person”). O course,
Brewer could still be found guilty of theft by unlawful taking over $100. 00,
but that offense is a Class D felony, while robbery in the second degree is a
Class C fel ony.

16 See generally Bussey v. Commonweal th, Ky., 797 S.W2d 483, 485
(1990)(stating that “[t]here is little doubt that Oficer Shirley's statenent
amounted to a declaration that he believed the story told by the victim In
a nunber of cases, this has been held reversible error”). It should be noted
that the Court in Bussey expressly found that the defendant’s counsel at

trial had properly objected to Oficer Shirley' s testinony, which thereby
preserved the issue for appellate review




noney fromthe cash register and store safe, Oficer Harris
testified that Bennett also identified Brewer as the individua
who had conmtted those sane acts. Furthernore, Reeves had
visible injuries on his right shoulder as a result of being hit
with a basebal |l bat.

Therefore, based on this evidence, we cannot concl ude
that a “manifest injustice” resulted fromthe introduction of

" or that there was a “substantia

the testinony at issue,?
possibility” that the result would have been different if that
testi nony had been objected to and excluded at trial.?*®
Accordingly, we reject Brewer’'s argunent that the introduction
of this evidence resulted in a “manifest injustice” warranting a
reversal of his convictions.

Based on the foregoing, the final judgnent and

sentence of the Fayette Circuit Court is affirned.
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17 See Pace, 82 S.W3d at 895.

8 See Partin, 918 S.W2d at 224.
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