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BEFORE: DYCHE, MANULTY, AND SCHRODER, JUDGES.

McANULTY, JUDGE. Audubon Metals, LLC, seeks review from an
order of the Wrkers’ Conpensation Board, entered Cctober 15,
2003, reversing a decision of the Adm nistrative Law Judge (ALJ)
regardi ng the comencenent date of an award of permanent parti al
disability benefits to Bernard Thomas Jr. The issue on appeal
is whether the Board properly characterized this determ nation

as a matter of law rather than fact.



Thomas is enpl oyed as a mai nt enance nechani ¢ at
Audubon. On Cctober 16, 2000, he was injured when a part
di sl odged from sonme hydraulic machi nery on which he was wor ki ng
and struck himin the face. H s eye, nose, jaw and teeth were
seriously injured and he required i nmedi ate surgery. As a
result of the injury, Thomas was unable to resunme working until
Decenber 26, 2000. Wen he returned to work, he was pl aced on
light duty for sonme tine. He then resunmed regular duty although
he has required the assistance of Billy Jones, a fellow
enpl oyee, to performhis job. Thonmas m ssed one week of work in
Sept enber 2002, for dental surgery related to the injury. On
Decenber 10, 2002, he filed an application for resolution of
injury claimwth the Departnment of Wrkers d ains.

After considering several physicians’ reports and the
deposition of Billy Jones, and hearing testinony from Thormas and
Thomas’ supervisor, the Adm nistrative Law Judge (ALJ) awarded
tenporary total disability benefits for the period i medi ately
foll ow ng the acci dent when Thomas was unable to return to work
(Cctober 17, 2000 through Decenber 25, 2000) and for the week
Thomas had his dental surgery (Septenber 12, 2002 through
Septenber 18, 2002). The ALJ al so awarded pernmanent partia
di sability inconme benefits based on a 36 percent inpairnent

rating begi nning on Septenber 19, 2002, and continuing until



Thomas qualifies for old age Social Security retirenent
benefits.

Thomas thereafter filed a notion for reconsideration,
requesting an award of permanent partial disability benefits for
t he period between Decenber 26, 2000, (when he returned to work
following his injury) and Septenber 11, 2002, (the commencenent
of the week he was away fromwork for the dental surgery). The
notion was deni ed and Thomas subsequently appeal ed to the
Wor kers’ Conpensati on Boar d.

In reviewing the ALJ's opinion, the Board found that
the ALJ had erred as a matter of lawin failing to award
permanent partial disability benefits for the period i mediately
followng the first period of total tenporary disability. The
Board reversed the ALJ's decision and remanded the case for an
award of permanent partial disability benefits conmencing on
Decenber 26, 2000. This appeal by Audubon foll owed.

Audubon argues that the starting date of the pernmnent
partial disability was a factual determ nation within the
di scretion of the ALJ. Audubon maintains that the Board
t heref ore exceeded the scope of its review when it substituted
its judgnment for that of the ALJ as to the weight of evidence on
a question of fact. Audubon further argues that the ALJ nade

adequate findings of fact to support the determ nation that the



permanent partial disability benefits were to be awarded from
Sept enber 19, 2002.

The duty of this Court is to correct the Board only
where it has overl ooked or m sconstrued controlling statutes or
precedent, or conmtted an error in assessing the evidence so

flagrant as to cause gross injustice. Wstern Baptist Hospital

v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992): Wittaker v.

Row and, Ky., 998 S.W2d 479, 482 (1999).

W agree with the Board that, as a matter of law, in
nost cases the period of permanent partial disability wll
i medi ately follow the period of total tenporary disability.

Al t hough our review of the Board's statutory
interpretations is | ess deferential than our
review of its factual determ nations,

Uni nsured Enpl oyers’ Fund v. Garl and, Ky.,
805 S.W2d 116 (1991), neverthel ess, an

adm ni strative agency’s construction of its
statutory nmandate, particularly its
construction of its own regulations, is
entitled to respect and is not to be
overturned on appeal unless clearly
erroneous. J.B. Bl anton Conpany, Inc. v.
Lowe, Ky., 415 S.W2d 376 (1967).

Honest ead Nursing Hone v. Parker, Ky. App, 86 S.W3d 424, 426

(1999).

The Board based its decision on the statutory
provi sions that govern the award of incone benefits, stating as
follows: “Wen read together, we believe KRS 342. 730(1)(b) and

KRS 342.730(1)(d) require, in nost instances, that the paynent



of permanent partial disability begins follow ng the period of

TTD [total

to work.”

foll ows:

tenporary disability] when a claimant first returns

KRS 342.730(1)(b) provides in relevant part as

[I]nconme benefits for disability shall be
paid to the enpl oyee as foll ows:

For permanent partial disability, sixty-six
and two-thirds percent (66-2/3% of the
enpl oyee’ s average weekly wage but not nore
t han seventy-five percent (75%of the state
aver age weekly wage as determ ned by KRS
342. 740, multiplied by the permnent

i mpai rment rating caused by the injury or
occupational disease . . . Any tenporary
total disability period within the maxi num
period for permanent, partial disability
benefits shall extend the maxi num period [.]
(Enphasi s added.)

KRS 342.730(1)(d) governs the length of the paynent period,

stating as foll ows:

For permanent partial disability, if an

enpl oyee has a pernmanent disability rating
of fifty percent (50% or less as a result
of a work-related injury, the conpensable
permanent partial disability period shall be
four hundred twenty-five (425) weeks, and if
the permanent disability rating is greater
than fifty percent (50%, the conpensable
permanent partial disability period shall be
five hundred twenty (520) weeks fromthe
date of the inpairnment or disability
exceeding fifty percent (50% arises.
(Enmphasi s added.)

The Board also relied on the definition of tenporary

total disability found in KRS 342.0011(11)(a). It states:



“Tenporary total disability” nmeans the condition of an enpl oyee
who has not reached nmaxi mum nmedi cal inprovenent froman injury

and has not reached a | evel of inprovenent that would permt a

return to enploynent[.] KRS 342.0011(11)(a).

W agree with the Board that the | anguage of these
statutes supports the general principle that the period of
permanent partial disability wll inmrediately follow the injury
or the period of tenporary total disability caused by the
injury. Furthernore, KRS 342.730(1)(b) clearly envisions that
periods of tenmporary total disability (such as the week of
Thomas’ dental surgery) may occur within periods of permanent
partial disability.

The Kentucky Suprenme Court has al so indicated that
periods of total tenporary disability and permanent partia
disability are generally contiguous.

Awar ds of tenporary total disability are

appropriate when a worker is totally

di sabled by the effects of a conpensabl e

injury but has not yet reached MM [ maxi num

medi cal inprovenent], a termthat refers to

the time at which the worker’s nedica

condition has stabilized so that any

remai ni ng physical inpairnment and occupation

di sability can be viewed as bei ng permanent.

Gl ento Fabricators v. Becker, Ky., 62 S.W3d 396, 397-98 (2001)
citing WL. Harper Construction Conpany, Inc. v. Baker, Ky.

App., 858 S.W2d 202 (1993). See also Pierson v. Lexington
Public Library, Ky., 987 S.W2d 316, 319 (1999).

TTD [tenporary total disability] exists only
until a worker’s condition stabilizes so



that the extent and duration of any

per manent occupational disability can be
determ ned, and KRS 342. 730(1) (b)

contenpl ates that periods of TTD may occur
within a period of permanent, partia
disability.

KI USA Corp. v. Hale, Ky., 3 S.W3d 355, 358 (1999).

A situation could arise in which a worker nade a
conpl ete recovery following a period of total tenporary
disability but then, after a period of tine had passed, suffered
a relapse and an onset of permanent partial disability. 1In his
findi ngs, however, the ALJ did not highlight any facts clearly
di stinguishing the period after Thomas’ dental surgery as the
time of the onset of the partial permanent disability. Audubon
nonet hel ess argues that there was no proof of a pernmanent
partial disability in April 2001, when Thonas was examnm ned by
Dr. Satish Shah, and that the first permanent partial disability
rating did not occur until Novenber 2002, when Dr. Chris
Covi ngton perforned his exam nation of Thomas. Although Dr.
Shah stated that Thomas “can continue to work at full duty at
his current position with no work restrictions necessary,” he
al so noted various physical synptons stemm ng fromthe work
injury. Furthernore, Dr. Covington's report, that the ALJ
deened the “nobst persuasive,” stated that “the patient was sent
over today for consultation in regards to an inpairnent rating

and [in] regards to his original work related injury back on



10/ 16/ 00.” (Enphasis added.) The ALJ also found that Billy
Jones has worked with and assi sted Thonas on an al nost daily
basis since he first returned to work follow ng the injury,
because Thomas has difficulty wal king and lifting.

Based on these findings of fact, we do not think the
Board “commtted an error in assessing the evidence so flagrant

as to cause gross injustice.” Wstern Baptist Hospital, 827

S.W2d at 688.
For the foregoing reasons, the order of the Wrkers’

Conpensation Board is affirned.
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