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BEFORE: EMBERTON, CHI EF JUDGE; ' COVBS AND TACKETT, JUDGES.

TACKETT, JUDGE. Russell D. Huff petitions for review from an

opi nion of the Wirkers’ Conpensation Board (Board) which
affirmed the opinion, award, and order of the Adm nistrative Law
Judge (ALJ) finding that Huff had sustained cervical and | unbar
strains as a result of a work-related injury, but denying Huff’s

application for permanent occupational disability benefits.

1 Chi ef Judge Enmberton concurred in this opinion prior to his retirenent
ef fective June 2, 2004.



Because the evidence presented in the case does not conpel an
opposite result, we affirm

In approxi mately March 1997 Huff began working as a
fireman for the Coldiron Volunteer Fire Departnent. Huff was a
volunteer and was not paid for his Fire Departnment work. Huff
was, at the tinme, also self-enployed as an aut onobil e body
repai rman and nechanic. On Septenber 7, 1997, Huff was paged by
the Fire Departnent to respond to a fire. Huff was on his way
to the fire as a passenger in a vehicle driven by a friend,
Steve MIIs. A pick-up truck traveling in front of the MIIs
vehicle made a U-turn in the highway. As MIIs sought to avoid
striking the truck, he lost control of his vehicle, ran off the
road, and crashed the vehicle into a cliff. Huff was taken to
t he hospital, where he was x-rayed and kept overni ght for
treat ment and observation before being released on the foll ow ng
nor ni ng.

As a result of the accident Huff conplained of eye,
head, neck, and back injuries. Energency room nedical records
establish conplaints of a bruise over Huff's left eye and bridge
of his nose; neck pain; blurred vision; facial abrasions; and
back pain. An ophthal nol ogy consultation indicated a |eft
subconj uncti val henorrhage.

Anmong t he physicians who initially treated Huff was

Dr. Janes Bean. Dr. Bean diagnosed a cervical sprain and |eft



orbital pain with headaches. An MRl of Huff’s brain showed no
evidence of infarcts or intracranial blood and an occult
cerebral hematoma was apparently ruled out. A cervical MJI was
interpreted as normal. Dr. Bean assessed no pernmanent

inpai rment as a result of the autonobile accident.

Following his injury Huff did not return to work.
Huf f was exam ned by a variety of physicians who treated Huff
for a variety of diagnoses, including cervical sprain/strain,;
occipital neuralgia; mld facet arthropathy; cervicogenic
headaches; mld closed head injury; and persistent seizure
di sorder.

In January 2000 Dr. Al exander Ti khtman, a neurol ogi st,
began treatnent for headaches, neck and | ow back pain, and
possi bl e seizures. Dr. Tikhtnman di agnosed sei zures/spells
secondary to non-epileptic causes and |likely post-traunatic
stress disorder related to the accident. 1In an Cctober 2002
Form 107 nedi cal report Dr. Tikhtman restricted Huff from
driving and from manual | abor.

Dr. C. Christopher Allen, a neuropsychol ogi st,
performed an i ndependent nedi cal evaluation on Huff. He
di agnosed a conversion disorder; cognitive disorder NOCS; major
depressive di sorder (single episode, noderate); generalized
anxi ety disorder; and a pain disorder associated with both

psychol ogi cal factors and a general nedical condition. Dr.



Al'l en concluded that it is “quite possible” that Huff’s

neur opsychol ogical profile is attributable to head injuries

sustained in the accident and that it would be “virtually

i npossi ble” for Huff to return to enpl oynent due to his

neur opsychol ogi cal deficits. Dr. Allen found Huff to have a 30%

i mpai rment based on the AMA Cuidelines, Chapter 14, and a 25%

per manent i npairnment based on the AMA Guidelines, Chapter 13.
Dr. Andrew Cool ey, a psychiatrist, also perforned an

i ndependent nedi cal evaluation. Dr. Cool ey diagnosed dysthym a

secondary to chronic pain, dependent personality traits, and

chronic cervical strain. He assessed a 0% i npairnent under the

AMA CGui des to Eval uation of Permanent |npairnent and stated that

there was no evidence of psychosis or nood di sorder and stated
that Huff should be able to return to work froma psychiatric
st andpoi nt.

Dr. Janes Tenplin, a physician specializing in
occupati onal nedici ne and pai n managenent perfornmed an
i ndependent nedi cal exam nation in January 2003. Dr. Tenplin
di agnosed chroni c | ow back pain syndrone, chronic cervica
nmuscul ol i ganentous strain, history of whiplash injury, possible
post-traumatic stress disorder, history of cerebral concussion,
post - concussi on syndrone, possible organic brain syndrone, and a
hi story of seizures/spells. Dr. Tenplin did not assess any

impairment rating as the result of the cervical condition, and



commented that Huff’'s cervical injury is primarily of a soft
tissue nature. He reconmmended restrictions against activities
requi ring extensive use of the arnms for pushing, pulling,
l[ifting, twisting, turning, grasping, holding, and carrying as
wel | as frequent bending, stooping, kneeling, squatting,
crouching, lifting, or clinbing.

On August 17, 1999, Huff filed an application for
resolution of injury claimwth the Kentucky Departnent of
Workers Clains. On Decenber 1, 1999, Acting Arbitrator Donald
G Smth issued a benefit review determ nation di smssing the
appellant’s claim In his opinion the Arbitrator stated that he
did not find Huff totally disabled and dism ssed his claimfor
permanent partial disability due to the | ack of an AMA gui deli ne
i mpai rment rating; however, the Arbitrator did grant the
Appel lant’ s claimfor future nedical expenses. Huff
subsequently requested a hearing on his claimbefore an
Adm ni strative Law Judge. The case was subsequently assigned to
ALJ Donna H. Terry.

On February 28, 2003, a hearing was held before ALJ
Terry. On April 24, 2003, the ALJ entered an opinion, award,
and order finding that Huff had no permanent disability. The
ALJ al so denied an award for a seizure disorder Huff alleged was

related to the accident. The decision, however, awarded



reasonabl e and necessary nedi cal expenses for treatnent of the
cervical and |unbar sprains Huff suffered in the accident.

On May 12, 2003, Huff filed a petition for
reconsi deration of the ALJ's April 24 decision, and on May 13,
2003, for sone reason, also filed his notice of appeal of the
ALJ' s decision to the Board. The Board subsequently entered an
order placing Huff’s appeal in abeyance and remandi ng the case
to the ALJ for a ruling on Huff’s petition for reconsideration.
On June 9, 2003, the ALJ entered an order denying Huff’'s
petition for reconsideration. The Board thereafter renoved the
case from abeyance, and on Novenber 5, 2003, the Board entered
an opinion affirmng the decision of the ALJ. This petition for
revi ew fol | owed.

Huf f contends that the Board erroneously affirnmed the
deci sion of the ALJ because the ALJ failed to consider Kentucky
Adm ni strative Regul ati on 803 KAR 25.010 810 insofar as that
section provides that the ALJ may permt the introduction of
reports other than Form 107's. Huff argues that although the
ALJ permitted other nedical reports to be introduced as
evi dence, the ALJ failed to consider the reports sufficient for
an AMA rating, thereby denying Huff’'s claimfor incone benefits.

A review of Huff's brief filed in his appeal to the
Board di scl oses that the appellant did not raise this argunent

before the Board. A party who seeks to appeal a decision of the



Board to the court system nust have preserved an assertion of

error by having raised it first to the Board. Breeding v.

Col oni al Coal Co., Ky., 975 S.W2d 914, 916 (1998).

This issue is accordingly not preserved for our review.

Huf f al so argues that the 4'" and 5'" editions of the
AVA Qui del i nes make no provision for numerical ratings for a
psychol ogi cal disability and that it would therefore be
i npossi ble for Huff to denonstrate a pernmanent rating
attributable to his psychological condition. Again, Huff did
not raise this argunent in his appeal to the Board, and the
issue is not preserved for our review. Id.

Huf f additionally argues that the Board erred in
affirmng the AL)'s decision finding that Huff was not totally
di sabled fromthe head injuries suffered in the accident.

Because of the way in which Huff has franed his appea
inthis case, i.e., by raising issues not presented to the
Board, there is a gap in the appeal concerning Huff’s neck and
back injuries. Because the ALJ's discussion of whether Huff
suffered a permanent inpairnment as a result of his head injuries
is interm xed with her discussion regarding his other injuries,
we address the ALJ's overall determ nations regardi ng whet her
Huf f incurred a permanent occupational disability as a result of
t he Septenber 7, 1997, autonobile accident. 1In relevant part,

the ALJ nade the followi ng findings of fact:



It is undisputed that M. Huff sustained
pai nful injuries in the Septenber 7, 1997
not or vehicl e acci dent which have conti nued
to cause ongoi ng synptons. The nature and
extent of the synptons which are causally
related to the work injury have been

vi gorously contest ed.

After careful review of the vol um nous
record in this case, the Adm nistrative Law
Judge finds that M. Huff has sustained soft
tissue injuries to his neck and | ow back and
al so has devel oped sone synptons consi stent
W th post-traumatic stress disorder as the
result of the injury based upon the expert
opi nions of Drs. Tikhtnman and Bean.

However, Dr. Bean found only a cervica
sprain and assessed no pernmanent i npairnent
as a result of M. Huff’'s nuscul oskel et al
injuries. Dr. Tikhtman ordered extensive
testing, including a multiple day inpatient
adm ssion to the University of Kentucky
Epi | epsy Monitoring Center before concluding
that M. Huff did not devel op and does not
have epilepsy or true epileptic seizures.
Dr. Tikhtman felt that M. Huff had

devel oped post-traumatic stress di sorder but
deferred to a psychiatrist for nore expert
anal ysis in that area.

Dr. Cool ey provided the nost credible and
authoritative expert opinion regarding M.
Huff’ s psychiatric synptons and he found no
evi dence of any neuropsychiatry injury or
significant psychiatric condition. He did
find that M. Huff had devel oped dysthym a
secondary to chronic pain fromthe injury,
but that this was not significant enough to
engender a pernmanent inpairnent rating.

Based upon the foregoing, the Adm nistrative
Law Judge finds that M. Huff did sustain
cervical and |unbar strains, which probably
causes sone nuscul ol i ganent ous pai n nore
than three years |later. However, none of
the treating or evaluating physicians
assessed pernmanent inpairnent ratings as the



result of these conditions and the

Adm ni strative Law Judge awards only
tenporary total disability benefits already
pai d and reasonabl e nedi cal expenses for
treatment of these nuscul ol i ganent ous
condi ti ons.

The extent and duration of disability
arising fromthe work injury nmust be

determ ned. Having concluded that M. Huff
sustai ned cervical and |unbar sprains, and a
head injury which did not result in seizures
or other ratable physical or psychiatric
condition, the Admnistrative Law judge
cannot conclude that M. Huff is permanently
and totally disabled as the result of this
work injury. None of the work-rel ated
conditions have resulted in any permanent
impairment rating. This is not a case such
as G bbs v. Prem er Scal e Conpany, Ky., 50
S.W3d 754 (2001), in which there is sone
occult damage which can be established only
t hrough observation by a physician; rather,
this is a case in which neither testing nor
observation by the nore credi bl e nedica
experts have established the presence of

sei zures or of a significant psychiatric
condition related to the injury.

Permanent total disability is defined in KRS
342.0011(11)(c) as the condition of an

enpl oyee who, due to an injury, has a
permanent disability rating and has a
conplete and permanent inability to perform
any type of work as a result of an injury.
Hll v. Sextet M ning Corporation, Ky., 65
S.W3d 503 (2001). “Work” is defined in KRS
342.0011(34) as providing services to
another in return for renmuneration of a
regul ar and sustained basis in a conpetitive
econony. The statutory definition does not
requi re that a worker be rendered honebound
by his injury, but does mandate

consi deration of whether he will be able to
work reliably and whet her his physica




restrictions will interfere with his

vocational capabilities. Ira A Watson
Departnent Store v. Hamlton, Ky., 34 S.W3d
48 (2000).

In determ ning whether a worker is totally
di sabl ed, an Admi nistrative Law Judge nust
consi der several factors including the

wor ker’ s age, education |evel, vocationa
skills, nedical restrictions, and the

i kelihood that he can resune sone type of
“wor k” under nornal enploynment conditions.
Ira A. Watson Departnent Store v. Hamilton
Ky., 34 S.W3d 48 (2000).

Based upon the opinions of Drs. Bean,

Ti kht man, and Cool ey, M. Huff is not
totally disabled. He should be able to
resune at |east |light duty work and probably
hi s previous self-enploynent as a mechanic
and auto body repairman. \While he has
restrictions against test driving a vehicle,
these restrictions are unrelated to the work
injury and are the result of the largely
subj ective synptons which were initially
believed to represent epileptic seizures.

Further, an award of pernmanent partia
disability requires a permanent inpairnment
rating arising fromthe work injury. Having
rej ected the neuropsychol ogi cal rating
assessed by Dr. Allen, the Adm nistrative
Law Judge has not been provided wth any

per manent inpairnment rating for the work-

rel ated conditions. Therefore, no pernmanent
disability award may be entered herein.

The fact-finder, the ALJ, rather than the review ng
court, has the sole discretion to determ ne the wei ght,

credibility, quality, character, and substance of evidence and

the inference to be drawn fromthe evidence. Par anmount Foods,

Inc. v. Burkhardt, Ky., 695 S.W2d 418, 419 (1985). The ALJ

10



has the discretion to choose whom and what to believe.

Addi ngton Resources, Inc. v. Perkins, Ky. App., 947 S.W2d 421,

422 (1997). The ALJ may reject any testinony and believe or
di sbel i eve various parts of the evidence, regardl ess of whether
it came fromthe sane witness or the sane adversary party's

total proof. Caudill v. Ml oney's D scount Stores, Ky., 560

S.W2d 15, 16 (1977). Although a party nmay note evi dence which
woul d have supported a conclusion contrary to the ALJ's
deci sion, such evidence is not an adequate basis for reversal on

appeal. Mdoud v. Beth-El khorn Corp., Ky., 514 S.W2d 46

(1974). In instances where the nedical evidence is conflicting,
the sole authority to determ ne which witness to believe resides

with the ALJ. Pruitt v. Bugg Brothers, Ky., 547 S.W2d 123, 124

(1977).

Where the decision of the fact-finder is in opposition
to the party with the burden of proof, that party bears the
addi tional burden on appeal of show ng that the evidence was so
overwhelmng it conpelled a finding in his favor and that no
reasonabl e person could have failed to be persuaded by it.

Mosely v. Ford Motor Co., Ky. App., 968 S.W2d 675, 678 (1998).

In such cases, the issue on appeal is whether the evidence

conpels a finding in his favor. Paranount Foods at 419; Dani el

v. Arnto Steel Co., L.P., Ky. App., 913 S.W2d 797, 800 (1995).

To be conpel ling, evidence nust be so overwhel mi ng that no

11



reasonabl e person could reach the sanme conclusion as the ALJ.

REO Mechani cal v. Barnes, Ky. App., 691 S.W2d 224, 226 (1985).

After reviewing the evidence in this case, we are not
persuaded that the record conpels a result opposite fromthe
deci sion reached by the ALJ. Huff has done little nore than
poi nt out the evidence favorable to his case and argue that the
ALJ shoul d have given nore weight to this evidence. However,
there was conflicting evidence and testinony concerni ng whet her
Huff suffered a permanent total occupational disability as a
result of the accident, and in such cases it is the function of

the ALJ to resolve the conflict in the opinions. Pruitt v. Bugg

Br ot hers, supra. Mor eover, we agree with the Board’ s summary

of Huff’s argunents concerning the ALJ's deci sion:

Huf f rai ses a nunber of argunments as to the
wei ght to be given to the evidence. Huff
recites at great |length the nedical evidence
contained in the record that woul d support a
finding in his favor. Huff believes the ALJ
erred in giving nore weight to Dr. Cooley’s
expert opinion since he evaluated Huff on
only one occasion and did not reviewthe
neur opsychol ogi cal eval uation report of the
UK Epi |l epsy Monitoring Center. Huff
guestions Dr. Bean’s opinion since he viewed
only the February 11, 1998 MRl that was of
poor quality. Huff believes nore weight
shoul d be given to the reports of Dr.

Ti kht man. He believes the ALJ erred in not
finding himpermanently totally disabled as
aresult of his injuries. He believes the
evi dence is so overwhel m ng that no
reasonabl e person could reach the sane
conclusion as the ALJ. Huff believes he has
proven he suffered chronic | ow back pain,

12



neck pain, headaches, seizures, a
psychol ogi cal di sorder and post-concussi on
syndronme. He therefore seeks remand for
entry of a finding that he has sustained a
permanent total disability.

Since Decenber 12, 1996, it is axiomatic

t hat whether there be an award of pernmanent
partial disability benefits or permanent
total disability benefits, an injured worker
must first establish a permanent i npairnent
rating as the foundation for a pernmnent
disability rating. Ira A Watson Dept.
Stores v. Hamlton, Ky., 34 S.W3d 48
(2000). Since there were no ratings
assessed for Huff’'s cervical, |ow back or
eye injury, the question becones one of
whet her Dr. Cool ey’ s opinion or that of Dr.
Al'len was nore credible. As noted by the
ALJ, Dr. Cool ey assessed a 0% i npai rnment and
stated Huff had no evi dence of psychosis or
nood di sorder and should be able to return
to work froma psychiatric standpoint. He
found no neuropsychiatric deficits. The
ALJ, as was his prerogative, found Dr.

Cool ey’ s opinion to be the nore persuasive.
Havi ng accepted Dr. Cool ey’ s opinion and
having rejected Dr. Allen s opinion and,
thus, the only inpairnent rating of record,
the ALJ, as a matter of |law, could not award
ei ther a permanent total or pernanent
partial disability. Huff is understandably
di sappointed in the ALJ's determ nati on.
However, the record clearly contains
substanti al evidence supporting the ALJ' s
concl usion. There being substanti al

evi dence of record supporting the ALJ s
concl usi on, we may not reverse. [ Special
Fund v. Francis, Ky., 708 S.W2d 641
(1986)]. For the nost part, Huff sinply
asks this Board to substitute its judgnent
for that of the ALJ as to the weight to be
accorded the evidence. The Board nmay not
properly do so. KRS 342.285(2).
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For the forgoing reasons the decision of the Wrkers’

Conpensati on Board is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Susan Turner Landis M Kat hryn Manis
Johnnie L. Turner, P.S.C Baird & Baird, P.S. C
Har | an, Kent ucky Lexi ngt on, Kent ucky
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