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BEFORE: M NTON, SCHRODER AND TAYLOR, JUDGES.
TAYLOR, JUDGE: The City of Wrthington Hills (also referred to
as Wrthington Hills or as the Cty) brings this appeal froma
Sept enber 6, 2002, opinion and order of the Jefferson Crcuit
Court. W vacate and remand with directions.

The present controversy surrounds Worthington Hlls’

erection of a gate across a public right of way known as Halifax



Drive. Worthington Hills is a sixth class city |located within
Jefferson County, Kentucky. Oiginally, Halifax Drive was

| ocated totally within the city limts; in 1998, Halifax Drive
was extended into Oakhurst Subdivision (Gakhurst). Gakhurst is
| ocated outside of the Gty and within an unincorporated portion
of Jefferson County. Wthin the city limts, Halifax Drive is a
city street dedicated to public use.

Wrthington Hlls was concerned about the vol une of
vehicular traffic that utilized Halifax Drive as a “shortcut to
Mur phy Lane, KY 22, Westport Road, and A dham County, and the
excessi ve speeds these vehicles reached. . . .” Appellant’s
Brief at 1. Soon after Halifax Drive in QOakhurst was conpl eted
and open to vehicular traffic, the Gty passed Ordi nance No. 5,
Series 1998. Therein, the Cty sought to “close” Halifax Drive
pursuant to Kentucky Revised Statutes (KRS) 82.405(1) and (2)
“at the juncture of Halifax Drive where the boundary of the City
nmeets the boundary of QGakhurst Subdivision.” |[In accordance
therewith, the Gty erected a single gate across Halifax Drive
at the Gty s boundary with the County.

Sonetime thereafter, the Jefferson County Attorney
contacted the City and requested it to file an application to
close with the Louisville and Jefferson County Pl anning
Conmi ssi on pursuant to § 14.2 of the Devel opnment Code of

Jefferson County. The City conplied with the request and fil ed
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an application to close Halifax Drive at its boundary with the
County. The planning conm ssion adopted a resol ution

recommendi ng that the City's application for closure of Halifax
Drive be denied by the Jefferson County Fiscal Court. The
fiscal court ultimately concluded that the application to close
shoul d be remanded to the planning comm ssion to dismss in view
of KRS 82.405. The | and devel opnent and transportation
commttee of the planning comm ssion disnissed the application
in conpliance with the fiscal court mandate. |t does not appear
that the planning comm ssion, as a whole, considered the
application after remand fromthe fiscal court.

Concerned that Ordinance No. 5, Series 1998 did not
conply with the mandates of KRS 82.405(2), the City subsequently
enacted Ordinance No. 1, Series 2000, on April 18, 2000. Its
| anguage mrrored the | anguage of Ordinance No. 5, Series 1998,
and cl osed Halifax Drive pursuant to KRS 82.405(1) and (2) “at
the juncture of Halifax Drive where the boundary of the City
nmeets the boundary of Gakhurst Subdivision.”

On June 9, 2000, the Wrthington Fire Protection

District and the Worthington Community Association! (collectively

1 As observed by the circuit court, “[t]he Wrthington Fire Protection
District, a KRS Chapter 75 taxing district, is the sole nenber of the

Wort hi ngton Community Associ ati on, a Kentucky non-profit corporation, d/b/a
The Worthington Fire Departnent. The Wbrthington Fire Departnent provides
fire protection services to all property located within the Wrthington Fire
Protection District.” The Worthington Fire Protection District includes
property located within Wrthington Hills.



referred to as the Worthington Fire Departnent) filed a
“Conplaint” in the Jefferson Grcuit Court seeking a declaration
of rights under KRS 418.040. The Wbrthington Fire Departnent
named as defendants Worthington Hills, Jefferson County,
Loui sville and Jefferson County Pl anning Comm ssion, Jereny
Schell, Mary Gayle Schell, Walter Hunt, and Jimme L. Hunt.? The
Worthington Fire Departnment requested the circuit court to
declare Gty Ordinance No. 5, Series 1998 and City O di nance No.
1, Series 2000 void. Specifically, the Wrthington Fire
Departnment al |l eged that the ordinances failed to conply with KRS
82.405 and that the Cty had no i ndependent authority to cl ose
Hal i fax Drive w thout conplying with applicable planning and
zoning regulations. The circuit court ultimtely concl uded that
the City’'s closure of Halifax Drive at its boundary with
Jefferson County was inproper. This appeal follows.

The City contends that the circuit court conmmtted
error by concluding that its closure of Halifax Drive was
i nproper. In reaching such decision, the circuit court reasoned
as follows:

2. The City of Worthington Hills is a

sixth class city in Jefferson County, which

has no zoning powers. KRS 100.137. That

Fi scal Court adopted the Devel opnent Code,

whi ch applies to all fifth and sixth class

cities in Jefferson County, as well as al
uni ncor porat ed areas of Jefferson County.

2 The Schells and the Hunts are owners of property located on Halifax Drive
within the Gty limts.



Fiscal Court is the |egislative body
enpowered by statute to decide all zoning
matters in all unincorporated areas of
Jefferson County, and in all cities of the
fifth and sixth class, including the Cty.

3. Halifax Drive is a public street
and a “public facility” in accordance with
Kent ucky zoning |laws (KRS 100.111(20)).

Once dedi cated and placed into use, Halifax
Drive could not be closed until the

Conmmi ssion had first reviewed a proposed
closure in light of its agreenent with
Jefferson County’s “Conprehensive Plan” and
acted wthin 60 days to nake its
recommendation to the appropriate

| egi sl ative body pursuant to KRS 100. 324(4),
regardi ng the proposed street closing. This
has never been done.

4. Jefferson County’s Devel opnent
Code, 814.2(A) states that it “shall apply
to all requests for closing/abandonnment of a
public right-of-way . . . dedicated to the
use of the public.” This is a nandatory
provision. This section of the Devel opnent
Code was intended to apply to all street and
all ey closures anywhere in Jefferson County.
There is no provision in the Devel opnent
Code exenpting cities of the fifth and sixth
class fromits provisions. 814.2(F) of the
present Devel opnent Code concer ni ng
Conmi ssi on action does not address what
action the Conm ssion should take if a fifth
or sixth class city proposes to construct a
gate to physically close a publicly
dedi cated street, a portion of which is
| ocated in the Cty and a portion which is
| ocated in Jefferson County.

5. Kent ucky’ s Bi ndi ng El ements Act,
KRS 100.401 et seq., requires all Binding
El ements to be enforced by the Conm ssion.
When the devel opnent of Gakhurst Subdi vi sion
was approved by Fiscal Court, the Binding
El ements inposed required that Halifax Drive
be constructed between the Cty and Muirphy
Lane, and dedicated to the public use as a
public street. The City clains that
pursuant to KRS 82.405, it was authorized to
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close Halifax Drive at the City linmts

wi t hout any consideration by the Comm ssion
or any approval by Fiscal Court. |If the
City's position is sustained, it would
create a chaotic situation where Jefferson
County’s fifth and sixth class cities
(Jefferson County has 90 such cities) could
cl ose dedicated public streets at the city’s
boundary with other cities or the

uni ncor porated county w thout consideration
by the Conm ssion and w thout approval by an
adjacent City or Fiscal Court. Such street
closings by fifth and sixth class cities in
Jefferson County were not intended by the
CGeneral Assenbly when it enacted KRS 82. 405
and KRS Chapter 100.

6. The Court concludes to the extent
there are conflicts between requirenents of
Devel opnent Code, the Binding El enents Act,
and KRS, [sic] Chapter 100, the City's |lega
position concerning its attenpted cl osures
of Halifax Drive, and statutes pertaining to
road cl osures by cities (KRS 82.405), and
counties (KRS 178.050 et seq.), it is the
responsibility of the Court to harnonize
those conflicts and give effect to the
Devel opnent Code and these statutes. Conbs
v. Hubb Coal Corp., Ky., 934 S.W2d 250
(1996); Ledford v. Faul kner, Ky., 661 S. W 2d
475 (1993). Therefore, the Court concl udes
as a matter of law it was mandatory that an
“Application To Close” be first filed by the
Cty with the Conm ssion for the
Commi ssion’ s recomendati on regardi ng the
City s proposed closure of Halifax Drive as
a “public facility”, pursuant to the
Devel opnent Code and KRS 100.324(4). The
process for a street closure set forth in
Devel opnent Code 814.2 nust be foll owed for
all street closings. The considerations
t hat the Conmm ssion should nmake in deciding
whet her to reconmend a street closure to a
| egi sl ati ve body are those set forth in
Devel opnent Code 814.2(H). Since the
section of Halifax Drive which the Gty
proposed to close inpacts Halifax Drive in
bot h the uni ncorporated Jefferson County and
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inthe City, the Court concludes that the
section of Halifax Drive located in the Gty
can be lawfully closed only after an
application is filed with the Comm ssion to
cl ose the road pursuant to Section 14.2 of
t he Devel opnent Code, KRS 100.324(4) and
only if the Fiscal Court approves the road
closing both in the Cty and in the county,
pursuant to the provisions of KRS Chapter
178. Any application for street closure
shoul d al so include a request by the
applicant for a “public facility” review by
t he Conm ssion, and the Commi ssion nust
conplete that review pursuant to KRS

100. 324(4) as part of the street closing
application process. (footnote omtted).

11. The CGity’'s attenpts to enact

O di nance No. 5, Series 1998 and Ordi nance

No. 1, Series 2000 in accordance with the

requi renents of KRS 82.405(2) were legally

deficient for the reasons given above and
for the follow ng reasons:

(a) The City failed to nake Findi ngs of
Fact identifying all property owners in
or abutting the public way to be cl osed
prior to the passage of either
Ordi nance (KRS 82.405(2));

(b) The City failed to give proper witten
notice of the proposed closing to al
property owners in or abutting that
section of Halifax Drive to be cl osed,
including LWC [ Louisville Water
Conpany]and MSD [ Metropolitan Sewer
District];

(c) The City enacted both those O di nances
prior to receiving witten notarized
consents approving the closing from al
property owners in or abutting the
public way or portion thereof to be
cl osed, including LWC and MSD; and

(d) The Cty's notices to property owners
were “m sl eadi ng” because they
represented the Gty would file an
application to close the street with
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t he Conmi ssion, which would nmake a
recommendation for closing to the

| egi sl ative body having jurisdiction
over the street. Wen the City enacted
O di nance No. 1, Series 2000, Halifax
Drive had al ready been physically
closed and the City had no intention of
filing an application to close the
street wth the Pl anning Comm ssi on.

The circuit court’s decision is essentially prem sed
upon three grounds: (1) Wrthington Hills nust follow the
appl i cabl e pl anni ng and zoning statute (KRS 100.324(4) and
regul ation (8 14.2 of the Jefferson County Devel opment Code) to
properly effectuate a closure of Halifax Drive; (2) the Gty
nmust obtain Jefferson County Fiscal Court approval under KRS
Chapter 178 to properly effectuate a closure of Halifax Drive;
and (3) the City failed to conply with the requirenents of KRS
82.405(1) and (2). W shall analyze these grounds seriatim

The pl anning and zoning schenme of this Comonwealth is
codified in KRS Chapter 100. In construing KRS Chapter 100, we
are aided by KRS 100. 361(2) which reads:

Nothing in this chapter shall inpair the
sovereignty of the Commonweal th of Kentucky

over its political subdivisions. Any

proposal affecting |and use by any

departnment, conm ssion, board, authority,

agency, or instrunentality of state

government shall not require approval of the

| ocal planning unit. However, adequate

i nformati on concerning the proposals shal

be furnished to the planning comm ssion by

t he departnent, comm ssion, board,

authority, agency, or instrunentality of
state governnent.



Under this statute, the |egislature has expressly exenpted an
“instrunentality of state governnent” from conplying with

pl anni ng and zoning. A sixth class city clearly constitutes an
instrunmentality of state governnent under KRS 100.361(2) and,
thus, is immune fromconplying with planning and zoni ng

regul ations. See City of Louisville Bd. of Zoning Adjustnent v.

Gailor, Ky. App., 920 S.W2d 887 (1996); Edelen v. Nel son

County, Ky. App., 723 S.W2d 887 (1987). Therefore, we nust
conclude that the City is not bound by 8§ 14.2 of the Jefferson
County Devel opnent Code.

As to whether the Gty nmust follow the nmandates of KRS

100. 324(4),° we vi ew Hopkinsville-Christian County Pl anning

Commi ssion v. Christian County Board of Education, Ky. App., 903

S.W2d 531 (1995) as dispositive. |In that case, the Court of

Appeal s was presented with the i ssue of whether a county board

3 KRS 100.324(4) reads:

Any proposal for acquisition or disposition of land for
public facilities, or changes in the character, |ocation, or
extent of structures or land for public facilities, excluding
state and federal highways and public utilities and conmon
carriers by rail nentioned in this section, shall be referred to
the commission to be reviewed in light of its agreenent with the
conpr ehensive plan, and the comm ssion shall, within sixty (60)
days fromthe date of its receipt, review the project and advise
the referring body whether the project is in accordance with the

conprehensive plan. |If it disapproves of the project, it shal
state the reasons for disapproval in witing and nmake suggestions
for changes which will, in its opinion, better acconplish the

obj ectives of the conprehensive plan. No permt required for
construction or occupancy of such public facilities shall be

i ssued until the expiration of the sixty (60) day period or unti
the planning comm ssion issues its report, whichever occurs
first.



of education rnust obtain approval of the |ocal planning

comm ssion before building an athletic field on school property.
To resolve the issue, this Court was required to construe two
seem ngly conflicting statutes -- KRS 100.361(2), which exenpted
instrunentalities of state governnent from planni ng and zoni ng,
and KRS 100. 324(4), which required planning conm ssion review of
proposal s relating to public facilities.* In an effort to
harmoni ze the two statues, this Court held:

Recogni zi ng these rules we construe the two
statutes as nandating that the school board
furni sh adequate information concerning
proposed public facilities to the planning
conm ssion for its review and opinion.
Fol |l owi ng the clear wordi ng of KRS

100. 361(2), we are not inclined to believe
the legislature in enacting KRS 100. 324(4)
intended to mandate that a school board--an
obvi ous agency of the state--be required to
obt ai n approval of a local planning unit
before erecting a public facility. 1In the
final analysis, the school board may

di sregard the opinion of the planning

conmi ssion. We, therefore, harnoni ze these
statutes by construing themas requiring
“mandatory review' by the planning

comm ssion (KRS 100.324(4)), but “voluntary
conpl i ance” by the school board. KRS

100. 361(2) .

903 S.W2d at 532-533.

Based upon our readi ng of Hopkinsville-Christian

County Pl anni ng Conm ssion, we conclude that Wirthington Hills,

4 Public facility is defined by KRS 100.111(19) as neaning “any use of |and
whet her publicly or privately owned for transportation, utilities, or
conmuni cations, or for the benefit of the general public, including but not
l[imted to libraries, streets . §
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as an instrunentality of the state, nust seek a “nandatory
review by the planning comm ssion under KRS 100.324(4) but is
not required to conply with the planning comm ssion’s ultimte
decision. The Gty filed an application to close Halifax Drive
with the planning comm ssion in 1999. The planning comm ssion
recommended the application be denied based upon severa
factors, including that closure would violate the conprehensive
plan. W view the planning comm ssion’s review of the City’'s
application to close as tantanount to a review under KRS

100. 324(4). Thus, we believe that the Cty has, in fact, sought
revi ew of the planning comm ssion under KRS 100. 324(4).

We shall now address whether Worthington Hills rnust
obtain the approval of the Jefferson County Fiscal Court
pursuant to KRS Chapter 178, to close a portion of a public way
| ocated within its boundaries. |In support of its position that
fiscal court approval is necessary, the circuit court
specifically cited to KRS 178. 070, KRS 178. 115, and KRS 178. 116.

We think the plain | anguage of KRS 178. 070, KRS
178. 115, and KRS 178.116 clearly limt their application to
“county roads.” In this case, the gate was erected across a
portion of Halifax Drive located within the city limts and,
thus, was erected across a city street. Accordingly, we
concl ude that KRS 178.070, KRS 178.115, and KRS 178.116 are

i napplicable to closure of a city street and that Wrthi ngton
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Hlls need not obtain fiscal court approval for its closure of a
portion of Halifax Drive under these statutes.

On the contrary, we hold that the City possesses the
unquestionable authority to close Halifax Drive under KRS
82.405(1) and (2):

(1) If alegislative body of a city
deternmines that a public way | ocated
within the city should be closed in
whol e or in part, and that all property
owners in or abutting the public way or
portion thereof agree to the closing of
the public way, the | egislative body
may proceed to close the public way or
portion thereof as provided in
subsection (2) of this section. |If
that determ nation is not nmade, a
public way or portion thereof nmay be
cl osed only as provided in subsections
(3) and (4) of this section.

(2) The legislative body of a city may
close a public way, in whole or in
part, as provided in this subsection,
if it makes the foll ow ng findings of
fact:

(a) ldentification of all property
owners in or abutting the public
way or portion thereof to be
cl osed;

(b) Witten notice of the proposed
closing was given to all property
owners in or abutting the public
way or portion thereof being
cl osed; and

(c) Al property owners in or abutting
the public way or portion thereof
bei ng cl osed have given their
witten notarized consent to the
cl osing, and copies of the consent
shal | be attached thereto.
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Under subsection (2), the legislative body of a city
must make findings of fact that identification of, witten
notice to, and witten consent of “all property owners in or
abutting the public way or portion thereof” to be cl osed was
given and received. W believe the Cty conplied with its duty
to make such findings of fact through passage of O di nance No.

1, Series 2000. Therein, the legislative body of the Cty found
that identification of, witten notice to, and witten consent
of the appropriate property owners had been effectuated. Under
KRS 82.405(2), we believe these findings may be nade

cont enporaneously with the passage of the ordi nance effectuating
road cl osure.

It appears the City actually gave witten notice to
and received witten consent fromsone fifty (50) property
owners in an attenpt to conply with KRS 82.405(2). It is,

however, unclear how the City identified the owners of the

property “in” or “abutting” the closed portion of Halifax Drive.®
The City’s confusion evidently stens fromthe anbiguity
contai ned in the above statutory | anguage.

The interpretation of a statute is a matter of |aw for

the court. Wiite v. MAlister, Ky. 443 S.W2d 541 (1969).

°> W are cognizant that “owners of property” and “property owners” cannot
technically abut or be located in a public way. Rather, it is the “property”
that “abuts” or is located “in” a public way. W utilize the terns “owners
of property” and “property owners” so as to be consistent with the statutory
| anguage of KRS 82. 405.
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When interpreting a statute, the court is bound to give it a
reasonable interpretation and to acconplish the |egislative

pur pose. Marcinek v. Commonwealth ex rel. Marcum Ky. App., 999

S.W2d 721 (1999). The anbi guous statutory | anguage at issue is

13

as follows: all property owners in or abutting the public way
or portion thereof to be closed.”

When interpreting the above statutory |anguage, we
initially point out that “to be closed” should be read as
nmodi fyi ng both “public way” and “portion thereof.” Sinply
stated, we interpret subsection (2) as referring to owners of
property that are in or abutting the public way to be closed or
the portion of the public way to be closed. Under our
interpretation, it would be unnecessary to give witten
notification to all property owners along a public way when only
a portion thereof is to be closed; only those property owners
that abut or are in the portion of the public way to be cl osed
nmust receive notice.

W also viewthe terms “in” and “abutting” as
ambiguous. It is a well established rule of statutory
interpretation that words whi ch have acquired a technical |ega

meani ng shoul d be accorded that neaning, while words which have

not should be given their common neaning. Commonwealth v.

Wnbl es, Ky. 346 S.W2d 299 (1961); Payton v. Norris, 240 Ky.

555, 42 S.W2d 723 (1931). Relative to public roads, the term
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“abutting” has acquired a technical |egal neaning that denotes
property which directly touches at a single point upon the

public way. 39 Am Jur. 2d H ghways, Streets, and Bridges § 202

(1999); see also Riedling v. Harrod, 298 Ky. 232, 182 S.wW2d 770

(1944); Wessels Constr. and Dev. Co. v. Commonweal th, 560 F

Supp. 25 (E.D.Ky. 1983). Under KRS 82.405(2), the term
“abutting” refers to property owners that directly touch upon a
single point of the public way to be closed. These property
owners are commonly |l ocated on either side of the public way to
be closed or the portion thereof to be closed.

Unli ke the term“abutting”, the term*®“in” has not
acqui red such a technical |egal neaning. W shall, therefore,
use its comon neaning: “located inside or wwthin.” Anmerican
Heritage Dictionary 663 (New Col |l ege ed. 1981). Wthin the
context of subsection (2), we interpret the term*®“in” as
signi fying owners of property that are located inside or within
the public way to be closed or portion thereof to be closed.
These property owners would generally be those holding utility
easenents |located “within” the public way to be cl osed or
portion thereof to be closed.®

In view of the forgoing, we interpret KRS 82.405(2) as

requiring identification of, witten notification to, and

5 It has been observed that an easenent is “a property right or interest in
land.” 1llinois Central R R Co. v. Roberts, Ky. App., 928 S.W2d 822, 826
(1996); see also 25 Am Jur. 2d Easenents and Licenses § 2 (1996).
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witten consent of property owners that either: (1) directly
touch upon a single point of the public way to be closed; (I1)
directly touch upon a single point of the portion of the public
way to be closed; (Il11) are located within the public way to be
closed; or (1V) are located within the portion of the public way
to be cl osed.

Here, it is clear that only a portion of Halifax Drive
was closed. This portion has been nore particularly identified
as a 15 x 80 foot strip upon which the gate was erected. Under
these facts, only owners whose property directly touches upon a
single point of the 15 x 80 foot closed portion of Halifax Drive
or whose property is located within the 15 x 80 foot cl osed
portion are entitled to witten notice under KRS 82.405(2). W
are, however, unable to discern fromthe record the identities
of such property owners. As such, we nust remand this action
with directions that the circuit court identify these property
owners and determ ne whether they received proper witten notice
and gave witten consent under the ternms of KRS 82.405(2). |If
t he appropriate property owners received proper witten notice
and gave witten consent, the circuit court should dismss
Worthington Fire Departnment’s conpl ai nt.

In sum we hold the Gty is not bound by 8§ 14.2 of the
Jef ferson County Devel opment Code nor is it bound by the

deci sion of the Jefferson County Pl anni ng Comm ssion under KRS
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100. 324(4). W also do not believe the City is required to

obt ai n approval of the Jefferson County Fiscal Court pursuant to
KRS 178.070, KRS 178.115, or KRS 178.116, to close a public way.
Rat her, we are of the opinion the Gty possesses the singular
authority to effectuate a closure of Halifax Drive under KRS
82.405(1) and (2) and the Cty's legislative body nmade the
required findings of fact thereunder. W, however, remand this
action for a determnation of the identity of the property
owners under KRS 82.405(2) and whet her such owners received
proper witten notice and gave witten consent under KRS
82.405(2). If proper witten notice was given and witten
consent was received, the circuit court thereupon should disniss
t he conpl ai nt.

For the foregoing reasons, the opinion and order of
the Jefferson Gircuit Court is vacated, and this cause remanded
with directions that the circuit court identify the owners of
property that are in or abutting the closed portion of Halifax
Drive and determ ne whether such owners received proper witten
notice and gave witten consent under the ternms of KRS
82. 405(2) .

ALL CONCUR
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