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BEFORE: GUI DUGLI, M NTON, AND VANMETER, JUDGES.
VANVETER, JUDCGE. Howard Ral ston appeals from an opi nion and
order of the Jefferson Circuit Court entered on January 21,
2003, which denied his RCr 11.42 notion for relief on grounds of
i neffective assistance of counsel. Finding that the trial court
did not err when it denied Ralston’s RCr 11.42 notion, this
court affirmns.

On Septenber 9, 1990, Ral ston shot Darrell Barker in

the chest after an altercation with Barker. Barker died in the



hospital several days later fromthe gunshot wound. A Jefferson
County Grand Jury indicted Ral ston on one count of nurder,
intentional or wanton, for shooting Barker; two separate counts
of wanton endangernent in the first degree regarding Richard

Fi shback and Johnat han Barker who were near Barker at the tine
of the shooting; one count of possession of a handgun by a
convicted felon; and one count of being a persistent felony

of fender in the second degree.

Ral ston proceeded to trial on April 7, 1992. The jury
convi cted Ral ston of wanton nurder and possession of a firearm
by a convicted felon, and he received a sentence of sixty (60)
years.® The Kentucky Suprene Court affirmed his conviction on
appeal except to the extent it reversed and remanded the
judgnment for resentencing. On renmand, Ral ston waived jury
sentenci ng and accepted a thirty-year sentence. The Suprene
Court then affirmed his sentence.

On May 26, 1998, Ralston filed a one hundred page RCr
11. 42 notion seeking to vacate his sentence. |In his convol uted
notion, Ralston raises nunerous allegations of ineffective
assi stance of counsel. By Opinion and Order entered January 21,
2003, the Jefferson Grcuit Court denied Ralston’s RCr 11.42

notion. This appeal follows.

! The trial court directed a verdict in favor of Ralston on the wanton
endanger nent count involving Johnathan Barker. The jury returned a verdict
of not guilty on the wanton endangernent count involving Richard Fi shback.



On appeal, Ral ston makes two argunents of ineffective
assi stance of trial counsel. The first argunent is based on a
failure to object that the evidence was insufficient to support
a charge of wanton nmurder. The second argunent is based on
counsel s alleged failure to nove to disnmss the indictnent as
bei ng based on fal se evidence.

Under Strickland v. Washi ngton, 466 U. S. 668, 80
L. Ed. 2d 674, 104 S.Ct. 2052 (1986), a petitioner who has all eged
i neffective assistance of counsel nust show that (1) tria
counsel s performance was deficient, and (2) counsel’s deficient
performance actually prejudiced the petitioner and rendered his
trial fundanmentally unfair. 1d. at 687. |In Wggins v. Smth,
539 U. S. S10, 123 S. &. 2527, 2535, 2541, 156 L.Ed.2d 471
(2003), the Suprenme Court reaffirmed its holding in Strickland,
stating the petitioner nust show with a reasonable probability
that, but for counsel’s unprofessional errors, the results of
the trial would have been different. 123 S. . at 2542. The
Suprene Court has defined reasonable probability as a
probability sufficient to underm ne confidence in the outcone.
Id. (quoting Strickland, 466 U S. at 692, 104 S.Ct. at 2052).

Ral ston’s first argunment, regardi ng counsel’s all eged
failure to nove for dism ssal based on the insufficiency of the
evi dence, has two flaws. The first flawis that Kentucky courts

have | ong held that insufficiency of the evidence is not a
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ground for relief under RCr 11.42. Brock v. Commonweal th, Ky.,
479 S.W2d 644, 645 (1972) (“an attack upon the credibility of
the witness and the adm ssibility and sufficiency of the
evidence . . . is not a ground for relief under RCr 11.42");
Harris v. Commonweal th, Ky., 441 S.W2d 143, 144 (1969);
Davenport v. Commonweal th, Ky., 390 S.W2d 662, 663 (1965). The
second flaw in this argunent is that the record clearly
denonstrates that Ralston’s trial counsel argued for a directed
verdi ct based on the failure to prove a wanton or intentiona
act, and counsel filed a post-trial notion for a new tri al
stating “[t] he evidence presented by the Commonweal t h was
insufficient to submt the nurder charge to the jury.” dearly
this issue was raised at trial, and as such it was properly a
subj ect for appeal. An issue which was or could have been
rai sed on direct appeal is not properly the subject of an RCr
11.42 notion. Haight v. Comonweal th, Ky., 41 S.W3d 436, 441
(2001); Sanborn v. Commonweal th, Ky., 975 S.W2d 905, 909 (1998)
Ral ston’s second claim that the indictnment was
procured by fal se evidence, is also procedurally barred. In
Johnson v. Comonweal th, Ky., 391 S.W2d 365 (1965), one of the
grounds alleged for an RCr 11.42 notion was “the indictnent was
null and void, ‘and was returned by prejudi ce nethods used by

the Court.”” Wth little coment, the Johnson court sumarily



di sm ssed the claimas presenting grounds which were
unavai l abl e bases for relief. Id.

Notwi t hst andi ng this procedural bar, Ralston cites
Commonweal th v. Baker, Ky. App., 11 S.W3d 585, 588 (2000), in
which this court held that courts have the inherent power to
di smi ss indictnents based on nonconstitutional irregularities,

i ncludi ng prosecutorial msconduct occurring before the grand
jury.? Ralston’s argunent is prenmised on the belief that had his
trial counsel brought the “perjured’” testinony to the attention
of the trial court, the trial court under the rationale set out
in Baker woul d have disnissed the indictment.® However, in order
to obtain such relief, the defendant nust denonstrate a fl agrant

abuse of the grand jury process that resulted in actual

2 \Wile this court recognized the power of the courts to disnmiss indictnents,
the court also noted that “[c]ourts are extrenely reluctant to scrutinize
grand jury proceedings as there is a strong presunption of regularity that
attaches to such proceedings. Odinarily, courts should not attenpt to
scrutinize the quality or sufficiency of the evidence presented to a grand
jury. “An indictment returned by a legally constituted and unbi ased grand
jury . . . if valid on its face, is enough to call for trial of the charge on
the nerits.’”” 11 S.W3d at 588 (footnotes omitted).

® More recently, however, the Kentucky Supreme Court held

the court has no power to go behind an indictnment for the
purpose of inquiring into the conpetency of the evidence
before the grand jury. . . . The court will not inquire
into the legality or sufficiency of the evidence on which
an indictnent is based even if it is averred that no | ega
evi dence was produced before the grand jury.

Jackson v. Commonweal th, Ky., 20 S.W3d 906, 908 (2000) (quoting Rice v.
Conmonweal th, Ky., 288 S.W2d 635, 638 (1956)). The opinions in Baker and
Jackson are difficult to reconcile. A recent unpublished case, Guy v.
Conmonweal t h, Ky., 2002-SC-000412-MR (January 22, 2004), illustrates this
difficulty.



prej udi ce and deprived the grand jury of autononobus and unbi ased
j udgnent. 1d.

In this instance, Ralston has failed to denonstrate
actual prejudice. Even assum ng the Comonweal t h know ngly
presented evidence to the grand jury that nmultiple shots were
fired, when in fact only one shot was fired, Ralston was only
charged with one count of murder and two counts of wanton
endangernent first degree. The evidence is undisputed, and
Ral ston admts, he shot and killed the victim The evidence
al so was that a nunber of people were in the area at the tinme of
the altercation. The fact that others were in the area supports
t he want on endanger ment charges,* even given the “true facts” as
stated by Ralston that only one shot was fired. See Al exander
v. Commonweal th, Ky., 766 S.W2d 631, 632 (1988) (the single act
of firing a gun can be the basis of a conviction for both wanton
nmur der and for wanton endangerment in the first degree,
recogni zing that the persons in the building, other than the
murder victim are the victins of the wanton endanger nent
charge); Henneneyer v. Commonweal th, Ky., 580 S.W2d 211,

215 (1979) (court holding that KRS 508.060 “was designed to
protect each and every person fromeach act comng within the

definition of the statute”). Thus, Ralston has failed to

4 Under KRS 508.060, a person is guilty of wanton endangernent in the first
degree when, under circunstances nmanifesting extrene indifference to the
val ue of hunman life, he wantonly engages in conduct which creates a
substanti al danger of death or serious physical injury to another person.
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denonstrate either that his trial counsel’s performance was

deficient, or that counsel’s deficient performance actually

prejudi ced himand rendered his trial fundanentally unfair.
The opinion and order of the Jefferson Circuit Court

is affirned.

ALL CONCUR.
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