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BEFORE: BUCKI NGHAM JOHNSON AND KNOPF, JUDGES.

JOHNSQN, JUDGE: T.S.B. has appeal ed, pro se, froman order of
the Lewis Circuit Court entered on February 22, 2003, which
denied his pro se notion seeking visitation with his m nor
child. Having concluded that the issue of whether T.S.B. had a
right to personally appear at the hearing regarding his notion
for visitation is not properly before this Court, but that the

trial court erred by failing to nake the necessary factua

! The parties will be referred to by initials to protect the interests of the
m nor child



findings in denying T.S.B.’s notion for visitation, we vacate
and remand for further proceedings.

T.S.B. and S.B. were married in Lewis County,
Kentucky, in January 1999, when both were approximtely 20 years
of age. On August 25, 1999, S.B. gave birth to the couple’s
only child, A .D.B. Approximtely one year later, in Cctober
2000, the couple separated. At sone point prior to the
separation, T.S.B. allegedly raped S.B.’s sister, who was 13
years old at the tinme. As aresult of this incident, T.S B. was

convicted of rape in the second degree,?

and is currently
i ncar cerat ed. 3

On Decenber 5, 2000, S.B. filed a petition for
di ssolution of marriage in the Lewwis GCrcuit Court. Anobng other
t hi ngs, S.B. asked that she be awarded “sol e care, custody, and
control” of AAD.B. T.S.B. was eventually appointed a guardi an
ad litemand filed a response to S.B.’s petition for dissolution
of marriage on May 31, 2001. 1In his response, T.S. B. asked that
his parents and S.B. be awarded joint custody of A D.B., and
that he be granted visitation rights.

On January 10, 2002, a hearing was held before the

Donestic Rel ati ons Conmm ssioner regarding S.B.’s petition for

di ssolution of marriage. Although S. B. was present with her

2 Kent ucky Revised Statutes (KRS) 510.050.

3 The termof T.S.B.’s sentence is not clear fromthe record.
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attorney at this hearing, T.S.B. was not in attendance due to
the fact that he had al ready begun serving his prison sentence
in LaG ange, Kentucky. However, T.S.B. was represented at the
hearing by his guardian ad litem In addition, on February 6,
2002, T.S.B. testified via deposition fromprison regarding the
pending matters in the couple’s dissolution proceedi ngs.
Fol l owi ng the hearing and the taking of T.S.B.’s

deposition, the Conm ssioner filed recomended findings of fact
and concl usions of |aw on Novenmber 8, 2002. The Conm ssi oner

recommended, inter alia, that S.B. be awarded sol e custody of

A.D.B., and that T.S. B. have no visitation with A D.B. during
his period of incarceration. T.S.B. filed objections to the
Comm ssi oner’ s recommendati ons on Novenber 12, 2002. T.S. B
argued that he was “a fit and proper person to have joint
custody” of A.D.B., and that his visitation rights should not be
denied. On Novenber 21, 2002, T.S.B. filed a pro se notion for
visitation.

On Decenber 9, 2002, the trial court entered an order
overruling T.S.B.’ s objections to the Conmm ssioner’s
recommendati ons. One week | ater, on Decenber 16, 2002, the
trial court entered findings of fact, conclusions of |law, and a
decree of dissolution of marriage. |In addition to dissolving
the marri age between T.S.B. and S.B., the trial court awarded

S.B. sole custody of A D.B. The trial court also denied



T.S.B." s request for visitation on grounds that “[f]orcing a
mnor child to visit with [T.S.B.] at his place of incarceration
woul d prove harnful to [A D.B.’s] physical, enotional, nental
and spiritual well-being.”

On January 30, 2003, T.S.B. filed another pro se
notion for visitation, which was in large part identical to his
previous notion. On February 22, 2003, the trial court entered
an order denying T.S.B.’s notion:

[The trial court] has reviewed the case

| aw and factual argunents proposed by

[T.S.B.] in his [motion and renai ns

convinced that forcing a child of such

tender years, age [three], to visit with a

parent she has barely known in a restrictive

envi ronnent of a medium | evel security

pri son woul d i npose harm upon the child s

enoti onal and nental well-being and woul d

pose an undue hardshi p on the custodi al

parent. Thus, the [c]ourt declines to force

visitation between [T.S.B.] and the m nor

child at the current tine.

On March 10, 2003, T.S.B. filed a pro se notion for
reconsi deration, wherein he again asked for visitation with
A.D.B., and asserted for the first tinme that the trial court had
erred by denying his previous notions wthout first conducting a
hearing. On March 28, 2003, the trial court entered an order
denying T.S.B.”s notion for reconsideration. The trial court
once again found that “requiring visitation in a prison

environment with a parent with whomthe young child has had

little to no contact would prove detrinental to the child's
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enotional, physical, nental and spiritual well-being.” In
addition, the trial court determ ned that since T.S.B. had
testified via deposition regarding the pending matters in the
di ssol ution proceedi ngs, the hearing requirenent had been
satisfied. This appeal followed.

T.S.B. raises two clainms of error on appeal. First,
he argues that the trial court erred by denying his notions for
visitation without first conducting a hearing. T.S.B. clains
that this alleged error denied himdue process of law. W
di sagr ee.

W first note that T.S.B. is sinply incorrect in his
assertion that the trial court failed to conduct a hearing with
respect to the issue of visitation. The record shows that a
hearing before the Donestic Rel ati ons Comm ssi oner was conduct ed
on January 10, 2002. At this hearing, evidence was presented
concerning all of the relevant issues related to the dissolution
proceedi ngs, including the issue of T.S. B.’s request for
visitation. Accordingly, T.S.B.’s claimthat the trial court
erred by failing to conduct a hearing regarding his notion for
visitation is clearly without nerit.

In a related argunent, T.S.B. appears to argue that he

had a right to personally attend the hearing held before the

Donesti c Rel ati ons Comm ssi oner. However, this issue i s not

properly before this Court on appeal. |In Al exander v.
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Al exander,* this Court held that where an incarcerated father had
failed to request that the trial court make arrangenents for his
personal attendance at a hearing to consider his notion for
visitation, the question of whether the father had a right to
personal ly attend such a hearing was not properly presented to
the Court on appeal:

Al t hough appellant is entitled to a
hearing, the question of whether he has the
right to attend the hearing is not properly
presented to this court. Appellant nentions
in his brief that he has transportation
avai l able to a hearing should he be so
entitled; there is no assertion, nor
authority cited, however, which would
support his right to attend. And, he has
not nanmed as parties the warden or any ot her
cust odi an who could be ordered to provide
transportation. Mreover, the record
reveal s that the only request for
transportati on made before the trial court
was to a Novenmber 1990, custody hearing. As
a result of the failure to properly present
the issue to this court, we decline to
deci de whether an inmate has a right to
attend a visitation or custody hearing. It
is sufficient to state that this appell ant
does not [citation omtted].

Simlarly, in the case sub judice, the record shows

that T.S.B. was served with notice through his guardian ad |item
that a hearing before the Donestic Rel ati ons Conm ssi oner woul d
be held on January 10, 2002, during which tinme “all issues
related to the parties’ divorce” were to be consi dered.

However, there is no evidence in the record indicating that

4 Ky.App., 900 S.W2d 615, 616 (1995).
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T.S.B. took any affirnmative steps with the trial court to secure
his presence at this hearing. Therefore, the issue of whether
T.S.B. had a right to personally attend the January 10, 2002,
hearing is not properly before this Court.?®
Regardl ess of this procedural defect, however, we note

that T.S.B. was represented at the January 10, 2002, hearing by
his court-appointed guardian ad litem who, as the record shows,
was given an opportunity to call and cross-exam ne w tnesses on
T.S.B."s behalf. Further, T.S.B. was afforded an opportunity to
testify via deposition regarding any issues related to the
di ssol ution proceedi ngs. Therefore, under the facts of the case
at bar, we reject T.S.B.’s claimthat he was deni ed due process
of law.®

T.S.B. next argues that in denying his notion for
visitation, the trial court erred by failing to make specific
factual findings that T.S.B.’s visitation with A D.B. would

“seriously endanger” A D.B.’s “physical, nental, noral, or

enotional health.” W agree.

5> See also Hall v. Arnett by Greene, Ky.App., 709 S.W2d 850, 853
(1986) (stating that issues not raised before the trial court will not be
consi dered on appeal).

6 See Al exander, 990 S.W2d at 617 (Howerton, J., concurring)(stating that
“[i]t is sinply not essential that a party be present at every civil hearing.
There are times when, for economc, distance, tine, logistical, or
psychol ogi cal reasons, etc., a party may be ‘present’ by deposition or
counsel, or not at all. Larry Al exander has a right to notice of the
[hearing regarding his notion for visitation], but he has no right to be
taken fromthe prison and transported under guard at the expense and

i nconveni ence of the State”).




“[T]his Court will only reverse a trial court’s
determnations as to visitation if they constitute a manifest
abuse of discretion, or were clearly erroneous in light of the
facts and circumstances of the case.”’ Pursuant to KRS
403. 320(1), “[a] parent not granted custody of the child is
entitled to reasonable visitation rights unless the court finds,

after a hearing, that visitation would endanger seriously the

child s physical, nental, noral, or enotional health [enphasis
added].” In the instant case, we hold that in denying T.S.B.’s
nmotions for visitation, the trial court abused its discretion by
failing to make the required specific factual findings.

As we nentioned previously, the trial court on three
occasions denied T.S.B.’s requests for visitation on grounds
that “forcing” AAD.B. to visit T.S.B. in a prison setting would
either “harnf or would be a “detrinent” to A D.B.’s “enotional,

physical, mental and spiritual well-being.”®

Si nmply stated,
these factual findings fall short of neeting the serious
endanger nent standard as contenpl ated by KRS 403.320(1). This
is especially true in light of this Court’s decision in Smth v.

Smith,® where it was stated that a parent’s “status as an inmate

" Drury v. Drury, Ky.App, 32 S.W3d 521, 525 (2000).

8 Although the trial court also found that granting T.S.B. visitation woul d
pl ace an “undue hardship” on S.B., our reading of the trial court’s orders
shows that its principal reason for denying T.S.B.’s notions for visitation
was his status as an inmate.

° Ky.App., 869 S.W2d 55, 57 (1994).



in a penal institution alone does not nmake visitation with his
child i nappropriate.”

As our Supreme Court noted in Reichle v. Reichle,?°

when a trial court is called upon to apply statutory standards
in child custody disputes, it is “particularly inportant” for
the trial court to nmake specific findings of fact “so that a
review ng court may readily understand the trial court’s view of
the controversy.” This reasoning applies with equal force when
atrial court is asked to determne visitation issues under KRS
403. 320. Therefore, we vacate the trial court’s order denying
T.S.B.”s nmotion for visitation, and remand this matter with
instructions to nmake specific factual findings based upon the
evi dence of record. After nmaking the necessary factua
findings, the trial court should then rule on T.S.B.’ s notion
for visitation.

Based on the foregoing, the order of the Lewis Circuit
Court is vacated and this matter is remanded for further
proceedi ngs consistent with this Opinion.

KNOPF, JUDGE, CONCURS.

BUCKI NGHAM JUDGE, CONCURS AND FI LES SEPARATE OPI NI ON

BUCKI NGHAM JUDGE, CONCURRING | concur with the
maj ority opinion but desire to state ny views separately. As

noted by the mgjority, KRS 403.320(1) requires that a parent not

10 Ky, 719 S.W2d 442, 444 (1986).



granted custody of his or her child is entitled to reasonabl e
visitation rights unless the court finds “that visitation would
endanger seriously the child s physical, nental, noral, or
enotional health.” The trial court determned that the child' s
enotional and nental well-being would be harned by ordering
visitation in light of the child s young age, the fact that she
has barely known the appellant, and the fact that visitation
woul d occur in a prison. The nmajority concluded that the
factual determ nations nade by the trial court fell short of
nmeeti ng the serious endangernent standard. | believe these
facts are sufficient evidence to neet a finding of serious
endangernment. However, | agree with the majority that the tria
court did not nmake such a finding as required by the statute.
Therefore, | agree that the order nust be vacated and the case

remanded to the trial court for nore specific findings.

BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
T.S.B., Pro Se El i zabeth Qpel |l Thonas
LaGr ange, Kentucky Ashl and, Kent ucky
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