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BEFORE: GUI DUGLI, MANULTY AND M NTQN, JUDGES.

GUI DUGA.I, JUDGE. Kathy Robi nson Jackson (hereinafter “Kathy”)
has appealed fromthe Martin Famly Court’s April 3, 2003, order
granting her fornmer husband, Walter Jackson, Jr.’s (hereinafter
“Wal ter”) notion to alter, amend or vacate the order granting
her visitation with their mnor child, Austin Tyler Jackson
(hereinafter “Austin”). Having reviewed the record® and having

determned that the famly court utilized the wong standard to

! The certified record does not contain any transcripts or videotapes of any
of the hearings held in this case.



restrict Kathy's visitation rights and did not hold a hearing,
we nust vacate the famly court’s order and remand the matter
for further proceedings.

Kat hy and Walter were married on Cctober 11, 1994, in
Law ence County, Kentucky. They separated on May 28, 1996, and
their son Austin was born on January 17, 1997. Wlter filed a
Petition for Dissolution of Marriage on February 3, 1997. At
the tinme Walter filed the petition, Kathy and Austin were |iving
in West Virginia. Wlter requested sole custody of Austin,
stating in the petition that Kathy posed an inmediate threat to
Austin’s safety and well-being. Kathy disputed Walter’s
all egations in her response, and al so requested custody of
Austin. On April 22, 1999, the famly court adopted the
Donestic Rel ati ons Comm ssioner’s recomended Fi ndi ngs of Fact,
Concl usi ons of Law, Decree of Dissolution, Oder and Judgnent,
to which no exceptions were filed. 1In doing so, the famly
court dissolved the marriage, ordered joint custody of Austin
with Walter being the residential custodian, and recomended
time-sharing for Kathy. Followng the entry of the decree,
Kat hy was held in contenpt, and apparently jailed, for failing
to comply with the ternms of the decree. Kathy eventually
conplied and turned Austin over to Walter on Cctober 1, 1999.

On April 25, 2002, Kathy filed a notion to establish

visitation. In the notion, she stated that she had not seen



Austin since January 19, 2000, and that she had been awarded
visitation in the decree. The DRC heard argunents on this
notion on July 24, 2002, where both parties were represented by
counsel . On August 6, 2002, the DRC recomended an order
granting Kathy’s notion in part, and directing the Law ence
County Division for Protection and Pernmanency to arrange for
supervi sed visitation between Kathy and Austin and to inspect
Kat hy’s home. A review was then schedul ed for Septenber 25,
2002. Followng this review, the DRC recommended an order on
Cct ober 2, 2002, noting that Walter objected to any visitation
ot her than supervised visitation and that Kathy was anenable to
supervi sed visitation, but wanted a gradual reunification to
occur leading to unsupervised visits wth Austin. The DRC then
recommended that Kathy have supervised visitation, which the
Law ence County Division for Protection and Pernmanency woul d set
up and then eval uate.

On Cctober 15, 2002, attorney Brian Cunbo re-entered
an appearance for Walter, in place of attorney J. Thomas Hardin,
and filed on notion on his behalf to alter, amend or vacate the
Cct ober 2, 2002, order. In the notion, supported by his
affidavit, Walter asserted that he strenuously objected to

visitation between Kathy and Austin in that Kathy was a danger



to her children? and Austin was beconing enotionally troubled due
to the court order requiring himto visit with Kathy. On
Novenber 27, 2002, Walter filed a supplenent to his notion to
alter, anmend or vacate, consisting of an affidavit from Kathy’s
father and records from Mountain Conprehensive Care Center
regardi ng treatnent Austin had received. The notion was
apparently heard by the famly court on March 12, 2003, during a
status hearing. On April 3, 2003, the famly court entered the
foll ow ng order:

This matter cane before the Court for a
Status Hearing. Pending before the Court
was Petitioner’s Motion to Alter, Amend or
Vacate the Order of the Donmestic Rel ations
Conmi ssioner relative to visitation, entered
on Cctober 2, 2002.

Present at the Status Hearing was the
Petitioner, represented by counsel, the Hon.
Bri an Cunbo. The respondent was present in
per son.

The Court designated social worker was
previously Ordered to interview the m nor
child relative to the allegations as set
forth in Affidavits and docunents supporting
Petitioner’'s Mdtion to Alter, Amend or
Vacat e.

The Court having considered the record,
t he pl eadi ngs, and argunents of counsel, and
bei ng ot herwi se duly and sufficiently
advi sed, Petitioner’s Mdtion to Alter, Anmend
or Vacate is HEREBY SUSTAI NED. The Court is
convi nced that visitation, supervised or
otherwise, is contrary to the best interest
of the mnor child.

2 The record reflects that Kathy has had nmore than one child, but Austin is
the only child at issue in this case.



Thi s appeal foll owed.

On appeal, Kathy argues that the famly court erred in
applying the best interest of the child standard rather than the
serious endangernent standard when it restricted her right to
any type of visitation. Furthernore, she asserts that the
famly court erred in failing to hold an evidentiary hearing
pursuant to KRS 403.320(1) or to issue any specific findings of
fact. On the other hand, Walter argues that Kathy did not
properly preserve the issue regarding the denial of visitation
because her counsel did not attend the hearing or ask the famly
court to revisit the issue. He also argues that the certified
record supports a finding of endangernent to the m nor child,
and that the famly court’s error, if any, in applying the wong
standard was harnl ess. W disagree with Walter’s preservation
argunent, and shall consider the nerits of the appeal.

KRS 403. 320 sets out the applicable law relative to
visitation:

(1) A parent not granted custody of the

child is entitled to reasonabl e
visitation rights unless the court
finds, after a hearing, that visitation
woul d endanger seriously the child' s
physi cal, nmental, noral, or enotiona
heal th. Upon request of either party,
the court shall issue orders which are
specific as to the frequency, tim ng,
duration, conditions, and nethod of

schedul ing visitation and which refl ect
t he devel opment age of the child.
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(2) If domestic violence and abuse, as
defined in KRS 403. 720, has been
al l eged, the court shall, after a
hearing, determi ne the visitation
arrangenent, if any, which would not
endanger seriously the child s or the
custodi al parent’s physical, nental, or
enoti onal heal th.

(3) The court may nodify an order granting
or denying visitation rights whenever
nodi ficati on woul d serve the best
interests of the child; but the court
shall not restrict a parent’s
visitation rights unless it finds that
the visitation woul d endanger seriously
the child s physical, nmental, noral, or
enoti onal heal th.

The appel |l ate courts have addressed the proper
standard a | ower court nust apply in determning visitation. 1In

Hor nback v. Hornback, Ky.App., 636 S.W2d 24 (1982), this Court

reviewed a case in which the nother, in the judgnment, was
tenporarily denied visitation with her three mnor children, but
was afforded the opportunity to request reconsideration once she
was nentally and enotionally stable. 1In rewarding her efforts
to inmprove, the |l ower court found that she should be all owed
some visitation. Holding that the | ower court did not conply
with either the judgnent entered in the case or KRS 403. 320,
this Court reversed. 1In doing so, the Court addressed the
requi renments of KRS 403. 320 as fol |l ows:

Under K. R S. 403.320(1), the noncustodi al

parent has absolute entitlenent to
visitation unless there is a finding of
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serious endangernent. No “best interests”
standard is to be applied; denial of
visitation is permtted only if the child is
seriously endangered.

Under subsection (2)[3] of the statute, a
“best interests” of the child standard is
requi red when a judgnent is sought to be
nodi fied. In nodifying a previous denial of
visitation to allow visitation, there is no
presunption, as in subsection (1), of
entitlenment to visitation. Instead, the
child s best interests nust prevail.

We interpret the second clause of subsection
(2) as referring to a situation where a
party seeks to nodify visitation rights that
have been previously granted. In such a
situation the court nay not take away a
parent’s visitation rights wi thout a show ng
that the child would be seriously endangered
by visitation. The standards for nodifying
a judgnment to disallow visitation are no

| ess stringent that the standards to deny
visitation at the outset of the case. Once
a finding has been made that the children's
wel fare i s endangered, however, the court
may not nodify the judgnment w thout finding
that the best interests of the child are
served.

Hor nback, 636 S.W2d at 26. |In the present case, Kathy was
awar ded tine-sharing, or visitation rights, with Austin in the
decree. Because she was originally granted visitation rights,
the proper standard to apply is the serious endanger nent
standard. It is clear fromthe order on appeal that the famly
court erred in inproperly applying a best interest of the child

standard rather that the serious endangernment standard in

31nthe current version of the statute, this is subsection (3).
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denying Kathy any visitation rights. Because the famly court
applied the wong standard, we nust vacate this order.
As to the issue of whether Kathy was entitled to a

hearing, we ook to the case of McNeeley v. MNeel ey, Ky.App.,

45 S.W3d 876 (2001), for guidance. |In MNeeley, the |ower
court granted an incarcerated father visitation with his four

m nor children without first holding a hearing, when he had not
previ ously been granted visitation. After noting that KRS

403. 320(3), which provides for the nodification of a visitation
order, does not specifically address the requirenent of a
hearing, this Court stated it had previously “observed that the
nodi fication provision of the statute contains the sane
‘stringent’ requirenments for determ ning the appropriateness of
visitation.” MNeeley, 45 S.W3d at 877. The Court went on to
“infer fromthe statute that a hearing is required for the

pur pose of determ ning the best interests of these children.”
Id. at 878. Furthernore, this Court previously held, “one may

not be deprived of the right to visit his child without a

hearing.” Smith v. Smth, Ky.App., 869 S.W2d 55, 56 (1994).

In the present nmatter, we cannot ascertain fromthe record that
Kat hy was afforded the right to a hearing prior to being
deprived of her right to visitation with Austin, where she could

contest Walter’s assertion that she should not be afforded any



visitation. This is contrary to both statutory and case | aw,
and is error on the part of the famly court.

Addi tionally, we cannot agree with Walter’s assertion
that the famly court’s error in this case is harnl ess.

Al t hough the nedical treatnent and eval uation records, as well
as ot her docunents, filed regarding Kathy and Austin are

di sturbing, we cannot nmeke a determ nation that visitation with
Kat hy woul d seriously endanger Austin; this determnation is
left to the famly court after a hearing.

On remand, the famly court nust afford Kathy the
right to a full hearing, and determ ne whether Austin's
visitation with her would seriously endanger his physical,
mental, noral or enotional health prior to allow ng or

restricting her visitation rights. KRS 403.320(3); MNeeley v.

McNeel ey, Ky. App., 45 S.W3d 876 (2001).
For the foregoing reasons, the April 3, 2003, O der of
the Martin Circuit Court is vacated, and this matter is renmanded

for further proceedi ngs consistent with this opinion.
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