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BEFORE: GUI DUGLI, MANULTY AND M NTQN, JUDGES.

QU DUGA.I, JUDGE. Jesse Morrison (hereinafter “Mrrison”) has
appealed fromthe Boyd Circuit Court’s May 13, 2003, O der
denying his notion to withdraw his guilty plea and fromthe My
23, 2003, Final Judgnment and Sentence of |nprisonnent,
sentencing himto eight ten-year concurrent sentences for First-
Degree Rape.! Having considered the parties’ brief, the record

and the applicable case |law, we nust vacate the trial court’s
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order and judgnent and renmand the matter for further
pr oceedi ngs.

On August 22, 2002, the Boyd County Grand Jury
i ndicted Morrison on eight counts of First-Degree Rape for
engagi ng in sexual intercourse with another person by forcible
conpul sion during the nonths of April 2001 through Novenber
2001.2 On March 24, 2003, the date of trial, Mrrison noved the
trial court to enter a plea of guilty on the Commonwealth’s
offer that in exchange for guilty pleas on each count of First
Degree Rape, he would receive a ten-year sentence for each
conviction, to run concurrently for ten years.® After conducting

a hearing pursuant to Boykin v. Al abama, 395 U S. 238, 89 S.Ct.

1709, 23 L.Ed.2d 274 (1969), the trial court determ ned that
Morrison’s guilty plea was know ng and voluntary, and accepted
the plea. Accordingly, the trial court found Morrison guilty of
the eight counts charged in the indictnent and sentenced himto
ei ght ten-year concurrent sentences in accordance with the
Commonweal th’s offer. The trial court entered an order
accepting the guilty plea and schedul ed a sentencing hearing for
May 6, 2003.

On April 9, 2003, Mrrison noved the trial court to

set aside the entry of his guilty plea on the grounds that it

2 The victimwas his twel ve-year-old stepdaughter.
3 The penalty range for a conviction of First Degree Rape is ten to twenty
years.



was i nvoluntary because when he entered his plea, his attorney
erroneously told himthat he would be eligible for parole after
serving 20% of his sentence, rather than 85% Morrison attached
his affidavit in support of the notion. |In essence, Mrrison
stated that because he did not want to serve 85% of his sentence
before being eligible for parole, he would not have entered the
guilty plea and no | onger wanted to continue with the origina
pl ea agreenent.

The trial court entertai ned argunents from counsel on
May 9 and May 13, 2003, on the notion to withdraw the guilty
pl ea, after which the trial court denied Mrrison s notion,

relying on Turner v. Commonweal th, Ky.App., 647 S.W2d 500

(1982). The trial court found that Mrrison's right to be

i nformed about parole eligibility was not the type of right that
woul d interfere with his Boykin protections. The oral ruling
was nenorialized by an order entered May 13, 2003, as foll ows:

In support of his notion to w thdraw
his guilty plea, the defendant argues that
the case of Sparks vs. Sowders, 852 F.2d 882
(6'" Cir. 1988)(sic), mandates allow ng the
plea withdrawal. However, the various
circuits in the federal courts are not
uniformin their treatnment of the issues and
the Sowders court only goes as far to say
that “gross” m sadvice concerning parole
eligibility can amount to ineffectiveness of
counsel. It goes on to state that the
petitioner is entitled to an evidentiary
heari ng but never gets close to saying that
such advice as a matter of |aw anounts to
i neffective assistance of counsel. It also



provi des no help in determ ni ng what anounts
to “gross” msadvice as opposed to ordinary
m sadvi ce. The case of Turner vs.
Commonweal th, 647 SW2" 500 (1982)(sic), is
the controlling law in Kentucky on this

i ssue and states unequi vocally that parole
is not a constitutional right. When the

def endant entered the plea this Court
satisfied the requirenents of Boykin vs.

Al abama, 395 U S. 238 (1969)(sic).

Accordi ngly, whether to allow the defendant
to wwthdraw his plea is within the court’s
di scretion pursuant to RCr 8.10. The
defendant told this Court under oath that he
commtted these reprehensible crinmes. The
Court believed the defendant and stil
bel i eves the defendant was truthful when he
told this Court that he was guilty.
Accordingly, the notion to wthdraw guilty
pl ea pursuant to RCr 8.10 is overrul ed.

IT 1S FURTHER ORDERED that this action

is set for final sentencing on Friday, My

23, 2003, at 9:30 A M
The final judgnent sentencing Mrrison to eight ten-year
concurrent sentences was entered on May 23, 2003. This appea
f ol | owed.

On appeal, Morrison argues that the trial court abused
its discretion in denying his notion to withdraw his guilty plea
prior to the entry of the final judgnent. He asserts that his
guilty plea was not voluntarily entered because he was
m sinformed by his trial counsel about the percentage of tinme he
woul d have to serve before being eligible for parole, and that

the trial court msapplied the holding in Turner v.

Commonweal th, Ky., 647 S.W2d 500 (1982). In its brief, the




Commonweal th argues that the trial court properly denied
Morrison’s notion based upon Turner in that the failure to
i nforma defendant regarding parole eligibility is not a
vi ol ation of constitutional due process.

We nust first determ ne what standard of reviewis
applicable to our review of this case. Morrison asserts that it
is an abuse of discretion standard, citing to the opinion of

Lynch v. Commonweal th, Ky. App., 610 S.W2d 902 (1980). The

Commonweal th appears to indicate that the sane standard applies,
but also cites to another line of cases culmnating wth

Rodriguez v. Commonweal th, Ky., 87 S.wW3d 8 (2002), in which

cases a clearly erroneous standard was enunci ated for those
deci sions denying a notion to wthdraw a guilty plea.

We have reviewed the applicable cases, and hold that
our standard of reviewin this case is a clearly erroneous

standard. In Hurt v. Commonweal th, Ky., 333 S.W2d 951, 953

(1960), the former Court of Appeals held that, “[t] he w t hdrawal
before judgnent of a guilty plea and substitution of a plea of
not guilty is a matter within the sound discretion of the tria

court.” In the |ater case of Anderson v. Commonweal th, Ky., 507

S.wW2d 187, 188 (1974), the sanme court cited to the Hurt

deci sion and stated, “[w] e have held that the permi ssion to
withdraw a guilty plea and substitute a plea of not guilty is a

matter within the sound discretion of the trial court.” Six



years later and in the context of an appeal fromthe denial of
an RCr 11.42 notion contesting the voluntariness of his plea,
this Court held that it, “is not to act de novo in determning
t he question of voluntariness. Rather it is to reviewthe
record before it to ascertain whether the court bel ow acted
erroneously in denying that appellant’s pleas were nade

involuntarily.” Lynch v. Commonweal th, Ky.App., 610 S.W2d 902,

905 (1980).
Over twenty years later, our Suprene Court cited to

the standard expressed in Lynch and held, “this Court reviews a

trial court’s ruling on a defendant’s notion to withdraw his
guilty plea only for abuse of discretion by ‘ascertain[ing]
whet her the court bel ow acted erroneously in denying that
appel lant’ s pleas were nmade involuntarily.”” Bronk v.

Commonweal th, Ky., 58 S.W3d 482, 487 (2001). However, Justice

Cooper, in a concurring opinion in Bronk, stated:

In other words, RCr 8.10 vests the tria
court with discretion to permt a guilty
plea to be w thdrawn; however whether to
deny a notion to withdraw a guilty plea is
not discretionary but requires a factua
inquiry into the circunstances surroundi ng
the plea, primarily to ascertain whether it
was voluntarily entered. . . . If the
notion is denied, the decision is revi ened
under the “clearly erroneous” standard,
i.e., whether the trial judge’ s denial of
the notion was supported by “substantia
evi dence.”



Bronk v. Commonweal th, 58 S.W3d at 489 (Cooper, J.

concurring). Justice Cooper went on to point out that Lynch did

not apply an abuse of discretion, as the majority opinion
stated, but rather held that the |lower court’s findings were not
inerror and that it did not act erroneously in relying upon

those findings. Finally, in Rodriguez v. Commonweal th, Ky., 87

S.W3d 8 (2002), an opinion authored by Justice Cooper, the
Suprene Court stated, “[o]Jur case law is clear that the
discretion to deny a notion to withdraw a guilty plea exists
only after a determ nation has been nade that the plea was
voluntary. |[If the plea was involuntary, the notion to wthdraw
nmust be granted.” Id. at 10.

RCr 8.08 provides that, “[a] defendant may pl ead not
guilty, guilty or guilty but nmentally ill. The court may refuse
to accept a plea of guilty or guilty but nentally ill, and shal
not accept the plea without first determning that the plea is
made voluntarily with understanding of the nature of the
charge.” Pursuant to RCr 8.10, “[a]t any tinme before judgnent
the court nmay permt the plea of guilty or guilty but nentally
ill, to be withdrawn and a plea of not guilty substituted.”

The first matter we shall address is the trial court’s
reliance upon the Suprene Court’s decision in Turner as
controlling. The issue in that appeal, which was taken fromthe

denial of Turner’s RCr 11.42 notion, was whether Turner’s plea



was i nvoluntary because he was not informed about parole
eligibility. In affirmng the | ower court’s decision, the
Suprene Court stated:

The record indicates that the appellant
was fully and thoroughly infornmed of the
rights specified in Boykin. Boykin does not
mandat e that a defendant nust be infornmed of
a “right” to parole. This is especially
true since, unlike the rights specified in
Boyki n, parole is not a constitutional
right. U'S v. Timreck, 441 U. S. 780, 99
S.Ct. 2085, 60 L.Ed.2d 634 (1979). Boykin
does require a know ng, voluntary and
intelligent waiver of all inportant
constitutional rights. However, a know ng,
voluntary and intelligent waiver does not
necessarily include a requirenent that the
def endant be inforned of every possible
consequence and aspect of the guilty plea.
A guilty plea that is brought about by a
person’s own free will is not less valid
because he did not know all possible
consequences of the plea and all possible
alternative courses of action. To require
such would lead to the absurd result that a
person pleading guilty would need a course
in crimnal |aw and penol ogy.

Turner v. Commonweal th, 647 S.W2d at 500-01. W agree with

Morrison that Turner is inapplicable here because the present
case does not deal with a failure to informhimof parole
eligibility. Instead, Mdurrison' s attorney infornmed him of
parole eligibility, but the information he provided was

i ncorrect.?

4 W also disagree with the trial court’s interpretation of the opinion in
Sparks v. Sowders, 852 F.2d 882 (6'" Gir. 1988). The trial court states that
the opi nion provides no guidance as to what anbunts to “gross” m sadvi ce.
However, the Sparks opinion cites to the case of Strader v. Garrison, 611
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We shall next address the propriety of the tria
court’s order denying Murrison's notion to withdraw his guilty
pl ea. The applicable case |aw as cited above nmakes it clear
that if such a notion is denied, the trial court nust first
deci de whether the original guilty plea was voluntary. This is
a factual finding that nust be supported by substanti al
evidence. Here, the trial court inproperly based its decision
to deny Morrison’s notion on the Turner decision as well as upon
its belief that Mrrison was truthful when he admtted to having
commtted the crinmes. Wiile Mrrison mght have been truthful
as to having commtted the crines, such a belief on the trial
court’s part cannot formthe basis to deny a notion to w thdraw
a guilty plea prior to the entry of the final judgnment. The
trial court should first have nade a factual finding as to
whet her Morrison’s guilty plea was voluntary, and then ruled on
the notion accordingly. However, as the trial court did not
engage in any fact-finding as to the voluntariness of Mrrison's
plea, we are unable to review this matter to determ ne whet her
the trial court was clearly erroneous in denying Mrrison’s
not i on.

Upon remand, the trial court nust either grant

Morrison’s notion to wwthdraw his guilty plea, exercising its

F.2d 61, 65 (4'" Gir. 1979), which defines gross nisadvice as m sadvice “so
gross as to amount to a denial of the constitutional right to the effective
assi stance of counsel.”



di scretion, or make appropriate factual findings and determ ne
whet her Morrison’s plea was voluntary prior to denying it. |If
the trial court determnes that the plea was involuntary,

Morrison’s notion nust be granted.® Rodriguez v. Commonweal th,

Ky., 87 S.W3d 8 (2002).

For the foregoing reasons, the Order denying
Morrison’s notion to wwthdraw his guilty plea as well as the
Fi nal Judgnent are vacated and this matter is renmanded for
further proceedings consistent wth this opinion.

M NTON, JUDGE, CONCURS.

McANULTY, JUDGE CONCURS |IN RESULT ONLY.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
M chael J. Curtis Gregory D. Stunbo
Ashl and, KY At t orney Ceneral

Anitria M Ao
Assi stant Attorney Ceneral
Frankfort, KY

5 W note that if Mrrison is successful belowin having the trial court allow
himto withdraw his guilty plea, he runs the risk of being convicted on eight
counts of First Degree Rape, and that the penalty range for each count is ten
to twenty years. Furthernore, the sentences nay be ordered to run
consecutively, for a maxi mum sentence of seventy years based upon the law in
effect when the crines were commtted.
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