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BEFORE: COMBS, CHI EF JUDGE; TACKETT AND VANMETER, JUDGES.
TACKETT, JUDGE: The City of Berea ("City") and the Berea City
Pl anni ng Commi ssi on (" Conm ssion") appeal fromthe decision of
the Madison Crcuit Court holding that the City could not
require Berea Area Devel opnent, LLC ("Developer”) to build a
si dewal k al ong the driveway of a proposed nursing hone. The
Cty and Comm ssion argue on appeal that the Devel oper's appea
to the circuit court was timnme-barred under Kentucky Revised
Statute (KRS) 100.347; that the Devel oper is estopped from

argui ng that the Comm ssion has no authority to require



si dewal ks, since the sidewal ks were one of the conditions which
t he Devel oper agreed to in order to obtain the zoni ng change;
and that the circuit court erred in holding that the Cty had no
authority to require the Devel oper to build sidewal ks. W
affirm

Devel oper's predecessor in title, Aiver Properties
Part nershi p, sought a zone change fromlIndustrial to R 3
Resi dential for the purpose of developing a |ong-termcare
nursing honme. Qiver first applied for the zone change on March
6, 2002. Under the Berea zoning code, a nursing honme requires a
conditional use permt in an R-3 classified area, so on Apri
11, 2002, diver sought a conditional use permt. The Board of
Adj ust nent net and approved the conditional use provided that
A iver obtain the zoning change. On May 28, 2002, the
Conmmi ssi on consi dered the proposed devel opnment plan and approved
it with the added provision that it include interior sidewalks
fromthe building to Brooklyn Boulevard. On June 11, 2002,
Aiver submtted an anended devel opnent plan including these
si dewal ks, and the Conmi ssion granted the zone change
accordingly on June 18, 2002. No appeal was taken fromthe
Commi ssion's approval of the change.

Sonetinme after, Devel oper purchased the property from
Aiver. On August 8, 2002, the Devel oper applied for an

anmendnent of the devel opnment plan. Initially, the request did
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not include renoval of the sidewal ks; instead, this request was
added orally at the August 27, 2002 neeting of the Conmm ssion.
The amendnents sought in the August 8 application were granted,
but the request to renove the sidewal ks was not. On Septenber
18, 2002, Developer filed this action in the Madison Crcuit
Court, seeking relief fromthe requirenent that it build the
sidewal k. The circuit court, after a hearing on April 16, 2003,
held that the Gty and Comm ssion had no authority to require

si dewal ks and granted the relief sought by the Devel oper. This
appeal foll owed.

On appeal, the Appellants present three distinct
argunments. First, they argue that the appeal taken was tine-
barred under KRS 100. 347, because the "final action" that should
have been the subject of an appeal was the June 18, 2002
approval of Adiver's devel opnment plan. Second, they argue that
t he Devel oper is estopped fromarguing that it should not be
required to build sidewal ks, since the inclusion of the
si dewal ks was one of the conditions that induced the Comm ssion
to approve the zoning change. Last, they argue that the circuit
court erred by holding that the Appellants had no authority to
require these sidewal ks. W affirm

Wth respect to the first argunent, the lawis
somewhat murky. KRS 100. 347 requires that an appeal nust be

taken froma final action of a planning comm ssion within 30
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days of the final action. The devel oper argues that the action
was not tinme barred, because they filed an appeal within 30 days
of the denial of the requested anendnent. The devel oper further
asserts that even if the action is tinme-barred under KRS

100. 347, Fiscal Court of Jefferson Co. v. Don Ri dge Land

Devel oping Co., Inc., Ky., 669 S.W2d 922 (1984), states that

they can maintain a separate action for the Appellants’
violation of Section 2 of the Kentucky Constitution by attacking
the requi renent of sidewal ks as an arbitrary exercise of power.
The Appel lants, by turn, respond to that argunent by asserting
that if the Devel oper is correct, then a dissatisfied party can
al ways revive a dead right of appeal sinply by filing another
request for an anendnent.

It is worth noting that neither party has nuch
authority to support their respective positions. The Appellants
cite none beyond the statute itself, save for a case on
detrinmental reliance in the context of a contract, which has
little relevance to the question of whether the appeal was

timely. The Devel oper, by contrast, cites Leslie v. Henderson,

Ky. App., 797 S.W2d 718, 720 (1990), which dealt with a
significantly different factual situation in which an appeal was
t aken outside of 30 days fromthe initial approval of the zone
change but within 30 days of the second reading and fina

passage. This Court held that the appeal was tinely, because

-4-



the action did not truly becone final until it was formally
enacted at the second reading and final passage. This case
invol ves a conpletely different situation, in which a devel oper
sought an amendnent to the plan after final approval has been
granted. It is unclear under what authority the Devel oper
sought this anmendnent, but the Commission did consider it rather
than dismssing it, and in fact granted five of its six
requests, denying only the request to renove the sidewal ks from
the plan altogether. W acknow edge the |ogic behind the

Appel  ants' position, but al so acknowl edge that unless the
statutory appeal from an application for an anendnent to an

exi sting devel opnent plan is considered, the Conm ssion's
deci si ons regardi ng anendnents becone unappeal abl e, because the
“final action" will have occurred after the original zoning
change is granted. We therefore hold that the court had subject
matter jurisdiction to consider the appeal, as it was tinely
filed fromthe date of the denial of the requested anendnent.

We acknow edge al so that the "Conplaint and Appeal" filed by the
Devel oper does state a separate cause of action under Section 2
of the Kentucky Constitution, so even if the Devel oper's
statutory appeal was time-barred, under the Kentucky Suprene

Court's holding in Fiscal Court of Jefferson County v. Don R dge

Land Devel oping Co., Inc., Ky., 669 S.W2d 922 (1984), the




Devel oper could still maintain this action as essentially a

collateral attack on an alleged arbitrary exercise of power.
Turning to the nerits of the circuit court's hol di ng

that the Gty and Commi ssion | acked authority to require

si dewal ks, we note that the Crcuit Court's ruling in part

hi nged on the use of the word "subdivision" in the applicable

zoni ng regul ations. The court wote:

"The City points to its Subdivision

Regul ations in support of its contention
that it has authority to require the
construction of sidewal ks along the streets
in any conmerci al devel opnent. The
difficulty is that this proposed nursing
home facility, located in a residentia
zone, involves neither a commerci al
facility, a subdivision, or a street.

By definition, this is not a
subdi vi sion of |land and the requirenents
appl i cabl e to subdivisions are not
appl i cable here. Berea contends that, under
its ordi nance, a developnment plan is to be
considered a major prelimnary subdivision
plat. Even so, however, nothing in the
O di nance governing either devel opnent plans
or subdivision plats requires that sidewal ks
be constructed on both sides of private
driveways. Al though Berea's Ordinance
clearly contenpl ates that sidewal ks
acconpany streets in new subdivisions, as
previously nentioned, this is neither."

The court concluded that the Cty had no authority to
require a sidewal k on a "private driveway on wholly private
property."” On appeal, the Cty contends that the court

m sinterpreted its zoning ordi nances by construing themtoo



narrow y. However, reviewing the full text of the applicable
ordi nances, we conclude that the circuit court was not in error
in holding that the City had no authority to require the

si dewal ks.

The court held that because the devel opnent was not a
subdi vi si on, subdivision regulations did not apply to it.
However, the applicable subdivision regulation clearly states
that "when a devel oper is required to obtain permssion of the
pl anni ng comm ssion prior to initiating devel opnent in a
residential district . . . the developer shall submt to the
pl anni ng comm ssion a plan or plat of the devel opnent thereof
whi ch shall be considered as a major prelimnary subdivision
plat as above. . . ." There is no dispute that the Devel oper
was required to obtain a conditional use permt before building
a nursing hone. Therefore, the above-cited ordi nance applies to
this situation. The ordinance clearly states that the
devel opnent plan will be considered as a major prelimnary
subdivision plat. There is no exception for property that is
not actually subdivided; all such devel opnents, under the
ordi nance, are considered in the same way as subdivisions. Even
so, a conplete review of the ordinances applicable to a
subdi vi sion reveal s no ordi nance that authorizes the requirenent
of a sidewal k on a wholly private driveway on wholly private

property. Sidewal ks are contenplated on public streets, it is
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true, but this case involves a driveway rather than a public
street. The City also argues that it has a general authority to
require the devel oper to bear the cost of additional public

facilities made necessary by the devel opnent, citing Lanpton v.

Pinaire, Ky. App., 610 S.W2d 915, 919 (1980). Unfortunately, a
review of the Lanpton case reveals that the case does not really
support their position here. Lanpton dealt with a situation
where a devel oper was required to bear the cost of an

i nprovenent to a public roadway, where the devel opnent woul d
significantly increase traffic on the roadway. Wile the case
does indeed state that public policy requires that a devel oper
be required to bear the cost of additional public facilities
made necessary by the devel opnent, we do not believe that this
is the type of inprovenent where this policy should apply. In
Lanpt on, the devel opnent woul d ot herwi se have required the
government to condemm additional property for an inprovenent to
the roadway at public expense, due to the increase in use of the
roadway created by the private developnent. It was reasonable
to require the devel oper to bear that cost. |In this case,
however, the sidewal k is not sonething that woul d ot herw se be
created at public expense; it is desired strictly for public
conveni ence at private expense. Therefore, the principle

announced in Lanpton is inapplicable here.



Turning now to the argunent that the Devel oper shoul d
be estopped fromarguing that it should not be required to build
si dewal ks when the sidewal ks were a condition on which the zone
change was originally granted, we reject this contention. The
Devel oper is not the party who made this agreenent. Rather,
this agreenent was nade by the Devel oper's predecessor in title,
and the Gty cites no authority under which the Devel oper, who
had no chance to object to the requirenent at the tinme, should
be bound by the principle of estoppel to its predecessor's
concession to the CGty. W do not think the principle of
detrinmental reliance is applicable here, as this is not a
contractual agreenment but a l|legislative action, and we have seen
no authority that suggests that it should apply.

For the foregoing reasons, the judgnent of the Mdison

Crcuit Court is affirned.
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