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BEFORE: BUCKI NGHAM JOHNSON AND KNOPF, JUDGES.

JOHNSON, JUDGE: Curtis R Wllians and his wife, Sue WIIians,
have appeal ed froman order of the Hardin Crcuit Court entered
on June 13, 2003, which disnissed their conplaint against The
Kroger Conpany, Kroger Dedicated Logistics Conpany, and Janmes W

Popham for failure to state a clai mupon which relief can be



granted.! Having concluded that the trial court did not err by
di smssing the conplaint, we affirm

The rel evant facts of this case are not in dispute.

On February 15, 2002, Steve WIllians, the son of Curtis and Sue,
was driving his autonobile in the southbound | ane of Interstate-
65 in Hardin County, Kentucky. Riding in the passenger seat was
his wife, Gace WIllians, while the couple’s two children,

Robert and Christian, occupied the back seat of the vehicle. On
this sanme date, Popham was operating a tractor-trailer owned by
Kr oger Dedi cated Logi stics Conpany in the northbound | ane of

I nterstate-65.

At around 5:37 a.m, Pophanis tractor-trailer crossed
the nedian of the interstate and collided with the vehicle being
driven by Steve. Tragically, Steve, Gace and Christian died as
aresult of the collision, and Robert sustained serious physical
injuries. Later that day, Sue was notified of the details of
the accident. Upon hearing the news, Sue clains to have
suf fered severe enotional distress which led to a heart attack

On February 12, 2003, Curtis and Sue filed a conpl aint
in the Hardin Grcuit Court nam ng The Kroger Conpany, Kroger
Dedi cat ed Logi stics Conpany, and Popham as defendants. In their
conplaint, Curtis and Sue stated that Popham s all eged

negligence in the operation of the tractor-trailer caused Sue to

! See Kentucky Rules of Civil Procedure (CR) 12.02.
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suf fer severe enotional distress, which in turn led to Sue’'s
heart attack. Sue sought damages for her alleged physical pain
and nental suffering, past and future nedical expenses, and | ost
earning capacity. In addition, Curtis asserted a | oss of
consortiumclaimdue to Sue’s alleged injuries.

On March 6, 2003, the nanmed defendants filed a notion
to dismss, arguing that the conplaint failed to state a claim
upon which relief could be granted. On June 13, 2003, after a
hearing on the matter had been conducted and after considering
the briefs submtted by the parties, the trial court entered an
order granting the defendants’ notion to dism ss the conpl aint
with prejudice. This appeal foll owed.

A notion to dismss for failure to state a cl ai mupon
which relief can be granted should not be granted “unless it
appears the pleading party would not be entitled to relief under
any set of facts which could be proved in support of his claim”?

In the case sub judice, we hold that Curtis and Sue coul d not

have prevail ed under any set of facts in support of their
clainms, and that the trial court did not err by granting the
def endants’ notion to dism ss.

Curtis and Sue have conceded that all of their clains

are based upon the cause of action commonly referred to as

2 Pari-Mituel derks’ Union of Kentucky, Local 541, SEIU, AFL-CI O v. Kentucky
Jockey Club, Ky., 551 S.wW2d 801, 803 (1977).




negligent infliction of enotional distress. Consequently, the

“contact rule” is inplicated. |In Deutsch v. Shein, 3 our Suprene

Court discussed the requirenents of the contact rule:

It is well established in this jurisdiction
that “an action will not lie for fright,
shock or nmental anguish which is
unacconpani ed by physical contact or injury.
The reason being that such danmages are too
renote and specul ative, are easily sinulated
and difficult to disprove, and there is no
standard by which they can be justly
nmeasured” [citation omtted].

Inline wwth the corroborating purpose
of this “contact” requirenent, the anount of
physi cal contact or injury that nust be
shown is mnimal. Contact, however, slight,
trifling, or trivial, will support a cause
of action. However, it is necessary that
t he damages for nmental distress sought to be
recovered be related to, and the direct and
natural result of, the physical contact or
injury sustained [citation omtted].

In the case at bar, it is undisputed that Sue had no
“contact” with the accident which occurred on February 15, 2002,
and that she sustained no physical injuries fromthat accident.
In their brief on appeal, Curtis and Sue advance vari ous
argunents in support of their claimthat the “contact rule”
shoul d be abolished.* However, this state’s highest court has

consi dered the conpeting policy positions and has chosen to

S Ky., 597 S.W2d 141, 145-46 (1980).

4 Curtis and Sue proffer various policy reasons in support of their argument
that the rule shoul d be abolished, and cite a case from Massachusetts in
which that state’s highest court abolished the rule. See Dzi okonski v.

Babi neau, 380 N. E. 2d 1295 (Mass. 1978).
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adhere to the so-called “contact rule.”®

Accordi ngly, since the
conplaint failed to state a clai mupon which relief could be
granted, the trial court did not err by granting the defendants’
notion to dismss.

Based on the foregoing, the order of the Hardin

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANTS: BRI EF FOR APPELLEES:
Larry B. Franklin Mark S. Fenze
M chael R Hance David J. Kellerman
Loui svill e, Kentucky Loui svill e, Kentucky

5 OF course, we are required to follow the precedent of our Suprene Court.
Kentucky Rul es of the Suprene Court 1.030(8)(a). See also WIlhoite v. Cobb,
Ky. App., 761 S.W2d 625, 626 (1988).




