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KNOPF, JUDGE. Dario Navaro Lopez petitions for review from an
opi ni on of the Wirkers’ Conpensation Board (Board) which
affirmed an order of the Administrative Law Judge (ALJ)

di sm ssing Lopez’s petition to reopen his 1997 workers’
conpensati on cl ai m because Lopez had not net his burden of
proving a change of disability resulting froma worseni ng of

i npai rment due to the 1997 injury. On appeal Lopez contends
that the ALJ' s decision was erroneous because ALJ Thomas A

Nanney’'s decision in the original litigation precludes



application of the “natural aging process” as a defense/bar to
hi s clai mupon reopening. For the reasons stated bel ow we
affirm

In 1995, Lopez began enpl oynent as a cooper for
Bardstown Barrels, Inc., in Nelson County, Kentucky. Lopez
descri bed his work at Bardstown Barrels as bei ng heavy manual
| abor. On March 20, 1997, Lopez sustained an injury to his
| ower back which occurred while he was |lifting and novi ng heavy
oak whi skey barrels.

On Cctober 6, 1997, Lopez filed a petition for
wor kers’ conpensation benefits. The claimwas initially
assigned to an arbitrator, who rendered a benefit review
determ nation on February 26, 1998, awardi ng Lopez tenporary
total disability benefits and concluding that Lopez had not yet
reached maxi mum nedi cal i nprovenent.

Upon a request for de novo review filed by Lopez, the
case was assigned to ALJ Nanney. On August 14, 1998, ALJ Nanney
i ssued an opinion concluding that Lopez had sustai ned a back
strain as a result of the work injury; however, the ALJ accepted
t he concl usi on of university nedical evaluator® Dr. Gregory Geis
that Lopez suffered a 0% inpairnent rating as a result of the
injury. Wile the ALJ did award tenporary total disability

benefits through Decenber 1, 1997, based upon Dr. Geis’s

! See KRS 342. 315.



i mpai rment assessment, ALJ Nanney concl uded that Lopez had not
suffered any permanent disability as a result of the injury.
Lopez was al so awarded reasonabl e and necessary nedi cal expenses
resulting fromthe March 1997 injury.

On May 30, 2000, Lopez filed a notion to reopen his
claimpursuant to KRS 342.125. In his notion Lopez stated that
the nedical condition of his | ow back had greatly deteriorated
and worsened to the point that he was now conpletely unable to
engage in work activity. Lopez also stated that he had been
referred to and received care froma neurosurgeon, that the
neur osur geon had requested additional diagnostic studies
i ncluding an MRl and CT scan and possibly a nyel ogram but that
t he responsi bl e insurance carrier was refusing to approve these
procedur es.

The ALJ assigned to the case initially held that the
notion was contrary to KRS 342. 125(3) based upon the 1996
version of the statute. On appeal, the Board reversed the ALJ
and held that the notion was not barred by KRS 342.125(3) in
light of the 2000 amendnents to that statute.? The Board thus

remanded the matter to the ALJ to address the nerits of Lopez's

2 The 2000 amendments renoved the pre-anmendment two-year waiting
period for filing a notion to reopen.



notion to reopen. | n an opinion rendered Cctober 26, 2001, this
Court affirmed the Board’' s decision.?

In the neantine Lopez continued to seek treatnent for
his back pain. Dr. Stephen d assnman, an orthopedi c surgeon
di agnosed the pain as resulting fromabnormalities at L3-4, and
on Septenber 26, 2001, Lopez underwent L3-4 deconpression and
fusion surgery.

On renmand the case was assigned to ALJ Janes L. Kerr.
Proof taking thereafter proceeded, a benefit review conference
was held on Septenber 12, 2002, and on Septenber 25, 2002, a
formal hearing was held. On Decenber 30, 2002, ALJ Kerr issued
an opi nion and order dism ssing Lopez’s claimupon reopening on
the basis that he had not net his burden of denonstrating that
t here had been a worsening of occupational disability as a
result of his March 1997 injury. |In reaching this decision, ALJ
Kerr relied upon the evaluation of Dr. deis who, just as he had
at the tinme of the original claim determ ned that Lopez had an
impairment rating of 0% related to his March 20, 1997, injury.
On August 27, 2003, the Board entered an order affirmng ALJ
Kerr’s decision. This appeal foll owed.

Certain basic principles exist in a reopening of a

wor kers’ conpensation claim First, the burden of proof falls

3 See Bardstown Barrels v. Lopez, Ky. App., 59 S.W3d 480 (2001).




upon the party seeking reopening.* Here, that party is Lopez.
Consequently, pursuant to the applicable version of KRS 342. 125,
it was Lopez’s burden to prove that the effects of the injury of
March 20, 1997, had worsened since ALJ Nanney's opinion of
August 14, 1998, so as to cause an increase in vocationa
disability. |In ascertaining whether there has been a change, it
was the ALJ's obligation to analyze not only the evidence
presented at the time of reopening, but also the evidence
presented previously.®> Here, the conparison is to Lopez’s
condition at the tinme of the August 1998 decision wth his
condition at the tinme of reopening.

In his August 14, 1998, opinion, ALJ Nanney made the
follow ng rel evant findings of fact and concl usions of |aw

Addressing first the issue of any permanent
disability, this case is clearly governed by
t he new provisions of KRS 342. 730 as enact ed
on Decenber 12, 1996. As such, the nedica
school eval uation performed pursuant to KRS
342.315 is entitled to presunptive weight.
Wiile | amfully aware that the presunptive
wei ght provided for in this statute is a
rebuttabl e presunption, | do not believe
that the evidence in this case rebuts the
conclusions of Dr. Geis. The nmere fact
that Dr. Wiobrey and Dr. Hurt found

di fferent inpairnment ratings under the AVA
Quidelines in and of itself is insufficient
to rebut the testinony of Dr. deis. The
plaintiff indicates that Dr. deis’

“ aiffith v. Blair, Ky., 430 S.W2d 337, 339 (1968).

W E. Caldwell Co. v. Borders, 301 Ky. 843, 193 S.W2d 453, 455
(1946) .




assessnent under the AVA Cuidelines is
incorrect in that he nmakes reference to the
range of notion. However, Dr. deis’ fina
opi nion is based upon the |unbosacral DRE
Category 1, which calls for a 0% npairnent.
It is ny belief, based upon Dr. Jeis’
findings on exam nation that his conclusion
is appropriate under the AMA Cui del i nes.
further note that Dr. Geis’ opinion is
supported by the opinion of Dr. Hargedon who
al so found a 0% i npai rment under the AVA
Quidelines. Finally, I clearly do not
bel i eve that Dr. Wobrey’'s 20% i npairnent is
consistent wwth the AMA Gui delines as
plaintiff only sustained a back strain.
Therefore, having determned that Dr. Geis’
report is persuasive, | find there is no
basis for any permanent disability.

For purposes of our review, the significant fact to be
gl eaned fromthe foregoing is that in the original review ALJ
Nanney accepted Dr. G eis’ assessnent that Lopez had a 0%
occupational disability rating as a result of his March 20,

1997, work injury.

Moving forward to the reopening, ALJ Kerr’s Decenber
30, 2002, opinion contained the follow ng relevant findi ngs of
fact and conclusions of |aw

The parties have preserved worseni ng of
condi tion/change in occupational disability
and if so, extent and duration as an issue.
The Adm nistrative Law Judge notes that ALJ
Nanney found the plaintiff to have a 0%

i mpai rment as a result of the March 20, 1997
injury, relying upon the K R'S. 342.315
eval uation perforned by Dr. Geis. The

Adm ni strative Law Judge finds it
significant that plaintiff was not working
at that time and he has continued not to



work. Further, plaintiff testified to
constant pain since the injury, including at
the tinme of decision by ALJ Nanney, and both
before and after surgery perforned on

Sept enber 26, 2001. Plaintiff has continued
to testify that he is physically unable to
work. Medically, the Adm nistrative Law
Judge notes the testinony of Dr. Nazar,
plaintiff’s treating physician who observed
on Septenber 11, 2000 that plaintiff’'s

condi tion had not changed since his initia
eval uation. Admittedly, this is prior to
plaintiff’s 2001 surgery but the

Adm ni strative Law Judge cannot concl ude
that plaintiff’s surgery in 2001 was the
result of his March 20, 1997 injury. The
Adm ni strative Law Judge has consi dered the
testinmony of the physicians testifying on
behal f of the plaintiff, but instead finds
the testinmony of Dr. deis, the physician of
whom ALJ Nanney relied, to be probative and
credible. Dr. deis stated that the
plaintiff retains the sane inpairnent rating
of 0%related to the March 20, 1997 injury
and that his L3-4 |unbar fusion and
deconpressi on were not secondary to his
work-related injury. Perhaps the

Adm ni strative Law Judge is nost troubled by
what appears to [be] synptom magnification
upon plaintiff’s behalf has [sic] found by
vari ous physicians. For exanple, Dr.
Shields stated that he had difficulty

mat ching plaintiff’s clinical picture to the
nyl eographi ¢ defect as of February 24, 2001.
He continued to question the correlation
between plaintiff’'s synptons and di agnostic
tests through at |east April 24, 2001.

Wiile Dr. G assman, a Spani sh speaker,
eventual |y performed surgery, his office
note of May 21, 2001 states that plaintiff
is “histrionic.” Overall, it appears to the
undersigned that plaintiff had very little
wong with himat the tine of Judge Nanney’'s
deci sion and despite a conplicated nedica
course, continues to have little wong with
hi m as caused by the work-related injury.
Accordingly, the Adm nistrative Law Judge



concludes that the plaintiff has not nmet his

burden of proof of a worsening of

condi ti oni ng/increase in occupationa

di sability and his clai mupon reopeni ng nust

be di sm ssed.

Hence ALJ Kerr determ ned that, upon reopening, Lopez
retained a 0% occupational disability rating. In summary, ALJ
Nanney, relying upon Dr. deis’ assessnent, concluded that Lopez
had a 0% occupational disability rating, and, upon reopening,
ALJ Kerr, again relying upon Dr. deis’ assessnent, concl uded
that Lopez had a 0% occupational disability rating.

The fact-finder, the ALJ, rather than the review ng
court, has the sole discretion to determ ne the weight,
credibility, quality, character, and substance of evidence and
the inference to be drawn fromthe evidence.® The ALJ has the
di scretion to choose whom and what to believe.’ The ALJ may
reject any testinony and believe or disbelieve various parts of
t he evidence, regardless of whether it cane fromthe sane
Wi tness or the sane adversary party's total proof.® Although a

party may note evidence whi ch woul d have supported a concl usion

contrary to the ALJ's decision, such evidence is not an adequate

® Paramount Foods, Inc. v. Burkhardt, Ky., 695 S.W2d 418, 419
(1985).

" Addi ngt on Resources, Inc. v. Perkins, Ky. App., 947 S.W2d 421,
422 (1997).

8 Caudill v. Maloney's Discount Stores, Ky., 560 S.W2d 15, 16
(1977).




basis for reversal on appeal.® In instances where the nedica
evidence is conflicting, the sole authority to determ ne which
witness to believe resides with the ALJ.*°

Where the decision of the fact-finder is in opposition
to the party with the burden of proof, that party bears the
addi ti onal burden on appeal of showi ng that the evidence was so
overwhelmng it conpelled a finding in his favor and that no
reasonabl e person coul d have failed to be persuaded. 1In such
cases, the issue on appeal is whether the evidence conpels a

finding in his favor.'?

To be conpel ling, evidence nust be so
overwhel m ng that no reasonabl e person could reach the sane
concl usion as the ALJ. ™3

In this case, the expert nedical w tnesses presented
conflicting nmedical opinions regarding Lopez’s occupationa
disability rating. Lopez presented nedical testinony that there

had been a worseni ng of his occupational disability since the

origi nal decision; however, Dr. Geis determned that there had

°® McC oud v. Beth-El khorn Corp., Ky., 514 S.W2d 46 (1974).

9 pruitt v. Bugg Brothers, Ky., 547 S.W2d 123, 124 (1977).

1 Mosely v. Ford Motor Co., Ky. App., 968 S.W2d 675, 678
(1998).

12 paranount Foods at 419; Daniel v. Arnto Steel Co., L.P., Ky.
App., 913 S.W2d 797, 800 (1995).

13 REO Mechani cal v. Barnes, Ky. App., 691 S.W2d 224, 226
(1985) .




not. In such cases, it is the function of the ALJ to resolve
the conflict in the opinions.* In light of Dr. Geis’ nedica
opi nion that there had not been a worsening of Lopez’
occupational disability, and because Lopez nust show a worsening
of his occupational disability in order to reopen his case, we
are not persuaded that the evidence is so overwhelmng as to
conpel a decision in favor of Lopez.

Wth regard to Lopez’s contentions that the ALJ s
deci sion was erroneous because ALJ Nanney’s decision in the
original litigation precludes application of the “natural aging
process” as a defense/bar to his clai mupon reopening, we agree
wi th the Board:

Lopez interprets the ALJ's decision on
reopening as a dismssal of his claimbased
on the exclusion for the natural aging
process set out in KRS 342.0011(1).
Reasoni ng that a negative finding with
respect to the applicability of that
exclusion was inplicit in ALJ Nanney’s
finding of a work-related injury, Lopez
argues that the doctrine of res judicata
applies to this issue, which nay not be
reconsi dered by ALJ Kerr.

Lopez argues that ALJ Kerr erred by
addressing the issue of the natural aging
process and reaching a conclusion disparate
fromALJ Nanney’s. This argunment fails for
a multitude of reasons. ALJ Nanney’s
finding of a work-related injury is not
tantamount to his rejection of Dr. deis’

¥ Pruitt v. Bugg Brothers, supra.

10



opinions with respect to the effects of the
natural aging process. The work-rel ated
arousal of a pre-existing dormant condition
related to the natural aging process is a
conpensabl e event for which benefits may be
awarded. MNutt Construction/First Genera
Services v. Scott, Ky., 40 S.W3d 854
(2001). O course, ALJ Nanney never
directly addressed the issue of the “natura
agi ng process,” nor did ALJ Kerr in his
deci sion on reopening. Just as an outright
rejection of Dr. Geis’ opinion with respect
to the natural aging process cannot be
inferred from ALJ Nanney’'s finding of a
work-related injury, a whol e-hearted
acceptance of that opinion cannot be
inferred fromALJ Kerr’s dism ssal of the
cl ai m on reopeni ng.

It is nonetheless clear that neither ALJ
Nanney, nor ALJ Kerr, found the
abnormalities at the L3-4 |level of Lopez's
spine to be proxi mtely caused by the work
injury at issue. ALJ Nanney expressly
rejected the opinions of Dr. \Wobrey, who
gave a percentage rating based upon
instability at the L3-4 level, noting that
Lopez “only sustained a back strain.” ALJ
Kerr concluded that Lopez’s surgery was not
necessitated by that work-rel ated back
strain. 1In other words, even if the
doctrine of res judicata applied in this

i nstance, we find no inconsistency between
t he opi nion and award of ALJ Nanney in the
original litigation and the opinion of ALJ
Kerr on reopening. That being said, we are
careful to note that we do not believe the
doctrine of res judicata has any application
her e.

Res judi cata, or claimpreclusion, and
col | ateral estoppel, or issue preclusion,
are conpani on doctrines that both have sone
application to workers’ conpensation clains.
See W E. Caldwell Co. v. Borders, 301 Ky.
843, 193 S.W2d 453 (1946) and Stanbaugh v.
Cedar Creek Mning Co., Ky., 488 S.W2d 681

11



(1972). Basic to both doctrines, however,
is the concept of identity. For purposes of
this discussion, it is collateral estoppe
and identity of issues that is relevant.
Whet her a cl ai mant has experienced a change
of disability as shown by a worsening or

i mprovenent of inpairnment since the date of
an original award or order - the standard
for reopening pursuant to KRS 342.125(1)(d)
— can never be the proper subject of either
claimor issue preclusion. The reopening
standard is defined in terns of change,

whi ch runs counter to the concept of
identity inherent in the preclusion

doctri nes.

In other words, even if ALJ Nanney’'s

deci sion coul d properly be sunmari zed as
rejecting Dr. deis’ opinion with respect to
t he natural agi ng process, that would not
preclude ALJ Kerr fromdeterm ning that the
surgi cal procedure perfornmed after rendition
of the original opinion and award was not
necessitated by the work injury. Res
judicata could not operate to nmandate a
determ nation by ALJ Kerr one way or the
other with respect to an operation and
related i npairnment that did not occur until
some three years after the opinion by ALJ
Nanney. By its very nature, the reopening
of a claimon those grounds set out in KRS
342.125(1)(d) contenplates a change in

ci rcunst ances for which one party or the
other is entitled to have the extent and
duration of the claimant’s condition
reconsidered. Cf. Central Cty v. Anderson,
Ky. App., 521 S.W2d 246 (1975).

For the forgoing reasons the decision of the Wrkers’
Conpensati on Board is affirned.
DYCHE, JUDGE, CONCURS.

COVMBS, CHI EF JUDGE, DI SSENTS AND FI LES SEPARATE
OPI NI ON.

12



COVBS, CHI EF JUDGE, DI SSENTING | respectfully
dissent fromthe well-witten majority opinion, which correctly
notes the heavy burden of proof incunbent upon M. Lopez to
produce conpelling evidence in order to refute the adverse
decision of the ALJ. | believe that the record does contain
such conpel ling evidence and that it was erroneously disregarded
by the second ALJ in dism ssing the notion to reopen.

At the tinme of the 1998 decision, the diagnosis of Dr.
G eis of back strain with a 0% inpairnent rating was the
evi dence that ALJ Nanney el ected to believe over contrary
findings of the other physicians, Dr. \Wobrey (who assessed a
vastly divergent inpairment rating of 20%9 and Dr. Hurt
(assigning a 10%rating). As properly noted by the majority
opinion, it was the function of the ALJ to resolve the
contradiction anong the medi cal opinions and in so doing to
exercise his prerogative to pick and choose anong the
conflicting itens of evidence and to determ ne that which he
found credi ble. Arguably, ALJ Nanney reached a fair assessnent
of Lopez’s condition based on the evidence before himin 1998.
As noted in the appellant’s brief, the diagnostic studies in
exi stence at that time were “rather limted.” (Appellant’s
brief, p. 1). Nonetheless, despite a limted award, ALJ Nanney
specifically found that Lopez had sustained a conpensabl e work

injury.

13



Compoundi ng the heavy burden of proof borne by Lopez
is his inability to comunicate in English, a fact which al so
frustrated his nedical diagnosis until nedical treatnent was
rendered in 2000 by Dr. Steven G assman, the only treating
physi ci an who was fluent in Spanish. Not only was the | anguage
barrier an inpedinment to initial nmedical diagnosis; but it also
served as a basis for Dr. deis to question his credibility,
charging himw th “synptom nagnification,” or, as the saying
goes, literally adding insult to an obviously painful injury.

| agree with appellant’s very fine analysis of MNutt

Construction/ First CGeneral Services v. Scott, Ky., 40 S.W3d 854

(2001), and its precedential inmpact on this case. ALJ Nanney
based his decision solely on the diagnosis of work-rel ated back
strain and made a nodest award accordingly, never addressing the
“natural aging process” of the pre-existing degenerative changes
also noted in the report of Dr. Geis. Appellant is correct in
argui ng that McNutt, decided in 2001, would require conpensation
for an injury that aroused into disabling reality a dormant,
degenerative condition attri butable to the natural aging
process.

Medi cal evidence amassed between the 1998 opi ni on of
ALJ Nanney and the 2002 opinion of ALJ Kerr clearly and
conpel lingly verified diagnoses originally rejected by ALJ

Nanney. The record reveals that on Decenber 3, 1997, Dr. Vickie

14



Whobr ey di agnosed “a chronic lunbar strain with bilatera
fractures of the pars interarticularis at L3.” (Brief of
Appel | ee Bardstown Barrels, p. 4.) On April 10, 1998, Dr. Janes
Hurt al so di agnosed degenerative disk disease at L3-4. As early
as 1997, an MRl reveal ed “evidence of a |oss of disk height at
L3 disk level with a diffuse annul ar disk bulge.” (Sanme brief,
p. 7.) W cannot say that ALJ Nanney erred at the tine in
di sregarding this body of evidence in favor of that reported by
Dr. deis.

W nust conclude, however, that the |ater nedical
evi dence clearly reveal ed the erroneous conclusion of Dr. deis.
Those early diagnoses of inplication of L3-4 were confirned by
subsequent nedical testing: “A repeat MRl done on June 2, 2000
reveal ed evidence of disk degeneration and bulge at the L3-4
interspace with the devel opnent of a left pericentral annular
tear.” (Same brief, p. 7.) A CT scan of February 7, 2001
reveal ed “evidence of a diffuse post l|ateral disk bul ge
protrusion at the L3-4 interspace...” (1d.)

Still uncertain of the overall clinical match-up
bet ween synptons and test results, Dr. Christopher Shields
referred Lopez to Dr. Steven d assman, an orthopedi c surgeon who
spoke Spanish. Dr. d assman and Dr. Shields performed surgery

on L3-4 on Septenber 26, 2001.

15



Incredibly, this subsequent nedical history was
rej ected upon re-opening. The nedical testing and surgery
i nterveni ng between the 1998 and 2002 opi ni ons conpels a
consi deration of whether the degenerative back condition
suffered by Lopez was exacerbated into painful reality by his
injury. The evidence rejected by ALJ Nanney in 1998 was
subsequent|ly validated but still erroneously rejected by ALJ
Kerr in 2002, who, in all good faith, believed he was bound by
the doctrine of issue preclusion.

| believe that ALJ Kerr was at liberty to consider

this case in light of McNutt, supra, which also intervened tine-

Wi se between the two opinions in this case. ALJ Kerr penned an
excel l ent analysis of res judicata and collateral estoppel — a
summary worthy of hornbook quality. However, the fact is that
ALJ Nanney found a work-related injury that he did not analyze
in ternms of the natural aging process and its inpact on a pre-
exi sting degenerative condition. After subsequent testing,
di agnosi s, and surgery confirmed what ALJ Nanney over| ooked and
omtted, ALJ Kerr was not barred from addressing this issue.
I ndeed, conpelling evidence required that he do so pursuant to
McNut t :
Where work-rel ated trauma causes a dor mant
degenerative condition to becone disabling

and to result in a functional inpairnent,
the trauma is the proximate cause of the

16



har nful change; hence, the harnful change
comes within the definition of injury.

Id. at 859. The McNutt court then stated its concl usion:
that disability which results fromthe
arousal of a prior, dormant condition by a
work-related injury remai ns conpensabl e
under the 1996 Act ...
Id. (Enphasis added.)
| agree with Appellant’s prayer for relief and
consequently would remand this case to an ALJ for consideration

of the arousal of degenerative changes caused by his work-

related injury.
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