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DYCHE, JUDGE. |In 2002-CA-000781- MR, Buster Chandl er appeals
froman order of the Fayette Circuit Court entered on April 8,
2002, in which the trial court denied the following: Chandler’s
notion, pursuant to CR 60.02, to vacate his conviction; his
notion to consolidate, supplenent, and anend his previous CR
60.02 nmotion; his notion for appointnent of counsel; his notion
for findings of fact; his notion for a polygraph test; his
petition for mandatory injunction pursuant to CR 65.01; notion
to supplenment his CR 60.02 notion pursuant to CR 15.04; and his
nmotion for directed verdict. The trial court denied Chandler’s
CR 60.02 notion since it found, in its discretion, that

Chandl er’s notion was untinely filed.

In 2002- CA- 001696- MR, Chandl er appeals from an order
of the Fayette GCircuit Court entered on July 29, 2002, in which
the trial court denied Chandler’s notion, pursuant to KRS
439. 3402, for exenption fromthe violent offender statute, KRS
439. 3401; Chandler’s notion for appointnment of counsel, pursuant
to KRS 439.3402; and his notion for full evidentiary hearing,
pursuant to KRS 439. 3402.

In 2002- CA-000781- MR, Chandl er argues that his CR
60. 02 notion, which was his second one, was filed within a
reasonabl e amount of time since he is uneducated and was not
aware of his current |egal argunents until 2001, approximtely

nine years after his conviction. He also argues, in general,
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that the trial court erred when it denied his CR 60.02 notion
because the Commonweal th of Kentucky | acked subject matter
jurisdiction over the crinme since he alleges he nurdered the
victimin Knoxville, Tennessee. Finding that the trial court
did not abuse its discretion, this Court affirnms the tria
court’s order.

In 2002- CA- 001696- MR, Chandl er argues that the tria
court abused its discretion when it denied his notion for
appoi nt ment of counsel and his notion for an evidentiary hearing
since, pursuant to KRS 439.3402, the trial court was required to
appoi nt counsel and to hold a hearing. Chandler further argues
that the trial court also abused its discretion when it denied
his notion to be exenpt fromthe violent offender statute
because the trial court |acked subject matter jurisdiction.
Finding that the trial court did not abuse its discretion, we
affirm
FACTS

On March 25, 1990, Chandler killed his formner
girlfriend, G enda Hudson. Chandler bit Hudson several tines on
the left armand |l eft cheek; shot her three tines; and stabbed
her in the head several tinmes wth a sharp, round object. Wile
bot h Chandl er and Hudson were from Knoxville, Tennessee,

Chandl er decided to kill Hudson in Lexington, Kentucky. After

killing her, Chandl er dunped her body behind a busi ness on New
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Circle Road in Lexington. Hudson's body was found, and, after a
few days, the Lexington police connected Chandler to the crine.
Chandl er was eventually arrested in Nashville, Tennessee, and
whil e awaiting extradition Chandl er confessed to a Lexi ngton
police officer and to an assistant commobnweal th’s attorney that
he had killed Hudson in Lexington. At trial, Chandler testified
on his own behal f and, once nore, confessed to killing Hudson in
Lexi ngt on, Kentucky, but clainmed that he did so under extrene
enoti onal distress.

On April 25, 1991, after a jury trial in Fayette
County, Kentucky, Chandler was convicted of nmurder. After his
conviction, in a final judgnent and sentence entered on June 4,
1991, the Fayette Crcuit Court sentenced Chandler to life in
prison. Chandl er appeal ed his conviction to the Suprenme Court
of Kentucky, which affirmed his conviction. Since his
convi ction, Chandler has filed numerous post-conviction actions
including at |east two notions pursuant to RCr 11.42; at | east
one previous notion pursuant to CR 60.02; nunerous state habeas
corpus actions; and nunmerous petitions for wits of mandanus.
2002- CA- 000781- MR

In his subsequent CR 60.02 notion, Chandler raised a
mul ti tude of argunments attacking his conviction. H's argunents
fall into three categories: argunents that should have been

addressed on direct appeal; argunents that allege ineffective
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assi stance of counsel that should have been addressed by RCr
11.42; and m scel | aneous ar gunents.

In his notion, Chandler presented several issues that
shoul d have been addressed on direct appeal. He argued that he
perjured hinmself at trial; thus, his conviction was
unconstitutional. He argued that the prosecutor violated his
due process rights when he allegedly comented on Chandler’s
parole eligibility. He argued that the Lexington police |acked
probabl e cause to search Hudson’s vehicle since he had sole
control over it. He argued that the prosecution wthheld
excul patory evidence, specifically, three letters that Chandl er
hinself wote in which he stated he killed Hudson in Tennessee.
Chandl er argued that his confession was involuntary because it
did not neet the corpus delecti rule. Finally, Chandler
insisted that his Fourth Amendnent rights were viol ated because
he was forced to give dental inpressions.

Chandl er also alleged instances of ineffective
assi stance of counsel, which should have been raised pursuant to
RCr 11.42. He argued that his Sixth Amendnent right to
conmpul sory process was viol ated when his trial counsel refused
to i ssue subpoenas for Lewi s Conbs, Mke Engles, and Ross
Al derman. He insisted that his conviction was unconstitutiona
because his attorney failed to file a notion for a bill of

particul ars.



Chandl er presented various niscell aneous argunents as
well. In one, he argued that the trial court violated his equa
protection rights when it failed to advise himnot to perjure
hi msel f since it advised all other witnesses not to perjure
thensel ves. But the majority of his argunents were variations
on his argunent that his conviction was unconstitutional and/or
illegal because the Commonweal th | acked subject matter
jurisdiction over the nurder since he killed Hudson in
Knoxvil | e, Tennessee, not Lexington, Kentucky.

The trial court cited Goss v. Commonweal th, Ky., 648

S.W2d 853, 858 (1983), in which the Suprene Court held that a
crim nal defendant nust invoke CR 60.02 within a reasonable
time. The Supreme Court noted that, according to CR 60.02, the
trial court has the discretion to determ ne what a reasonable
amount of time is. 1d. The trial court found that Chandler had
filed his subsequent CR 60.02 notion nine years after his
conviction; determned that nine years was an unreasonabl e tine,
gi ven the circunstances; and denied Chandler’s CR 60.02 notion
along with his other notions.

On appeal, Chandler relies heavily on Cain v. Cain,

Ky. App., 777 S.W2d 238 (1989). In Cain, this Court held that
an ex-husband could use CR 60.02 to allege that his ex-w fe had
perpetrated fraud during the divorce proceeding ten years

previ ously because, until the time of the filing of the CR 60.02
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notion, the ex-husband had no reason to question the fact that

he was the father of the couple s youngest child. However, Cain

sinply does not apply since Chandler failed to offer any newy
di scovered facts to the trial court. He sinply repeated his
assertions that the murder occurred in Tennessee. This is
contradicted by his confession and by his trial testinony.
Chandl er argues that the trial court abused its
di scretion and violated his due process rights when it denied
his notion because he could not have raised his current |ega
argunents on direct appeal or by RCr 11.42. He insists that he
could only raise his argunents by CR 60.02.
Chandl er argues that the trial court abused its
di scretion when it denied his CR 60.02 notion since the
Commonweal th failed to prove the “corpus delecti” that the
victimwas killed in Lexington, Kentucky; and that the
Commonweal th failed to prove each and every el enent of nurder
beyond a reasonabl e doubt since he killed Hudson in Tennessee.
Chandl er argues that the trial court abused its
di scretion when it failed to rule on his allegation of

prosecutorial msconduct. Chandler cites Witaker v.

Comonweal th, Ky., 895 S.W2d 953 (1995), and clains that the

prosecutor violated his due process rights when he all egedly
commented on Chandler’s parole eligibility. Chandler argues

that he could not have presented this issue on direct appeal or
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by RCr 11.42 since the Suprene Court handed down its decision in
Wi t aker after he had appeal ed and after he had filed his first
RCr 11.42 notion.

Chandl er argues that the trial court abused its
di scretion when it denied his CR 60.02 notion because the tria
court |acked subject matter jurisdiction over the crine.

Chandl er cites Duncan v. O Nan, Ky., 451 S.wW2d 626 (1970), and

argues that subject matter jurisdiction cannot be waived and it
can be raised at any tine. Chandler insists that since he
kill ed Hudson in Tennessee, the trial court |acked jurisdiction.

In Brown v. Commonweal th, Ky., 932 S.W2d 359, 362

(1996), the Suprene Court of Kentucky stated that actions
pursuant to CR 60.02 are directed to the “*sound discretion of
the court and the exercise of that discretion will not be
di sturbed on appeal except for abuse.’” (Citation onmtted.)

The Suprenme Court of Kentucky addressed post-
conviction relief in crimnal cases in general and addressed CR

60.02 specifically in Goss v. Commonweal th, supra. The Suprene

Court stated:

[ T] he proper procedure for a defendant
aggrieved by a judgnment in a crimnal case
is to directly appeal that judgnent, stating
every ground of error which it is reasonable
to expect that he or his counsel is aware of
when the appeal is taken.

Next, we hold that a defendant is required



to avail

himself of ROr 11.42 . . . as to

any ground of which he is aware, or should

be awar e,

during the period when this renedy

is available to him Final disposition of
that notion, or waiver of the opportunity to

make it,

shall conclude all issues that

reasonably coul d have been presented in that
proceedi ng. The | anguage of RCr 11.42
forecl oses the defendant fromraising any
guestions under CR 60.02 which are "issues

t hat coul d reasonably have been presented”
by RCr 11.42 proceedi ngs.

Id. at 857.

CR60.02 Iimts relief in these particul ars:
1) The first three grounds specified in the
rule [ (a) m stake, inadvertence, surprise
or excusable neglect, (b) newy discovered

evi dence,

(c) perjury] are limted to

application for relief "not nore than one
year after the judgnent."

2) The additional specified grounds for
relief are (a) fraud, (b) the judgnent is
voi d, vacated in another case, satisfied and

r el eased,

or otherw se no | onger equitable,

or (c) other reasons of an "extraordinary
nature"” justifying relief. These grounds
are specific and explicit. Cains alleging
t hat convictions were obtained in violation
of constitutionally protected rights do not
fit any of these grounds except the |ast
one, "any other reason of an extraordi nary
nature justifying relief.”

The record reflects that Chandl er has previously

appeal ed his conviction to the Suprene Court. In addition, he

has filed at

60. 02 noti on;

mandamnus.

Chandl er

| east two RCr 11.42 notions; at |east one prior CR

nuner ous habeas actions; and nunerous actions for

rai sed or should have raised the majority of



his current clains on direct appeal. The rest of his clains
were rai sed or should have been raised by RCr 11.42.

However, even if CR 60.02 was the appropriate neans to
address his current |egal argunents, the Suprenme Court has held
that CR 60.02 nmust be invoked within a reasonabl e anount of
time, and it is within the trial court’s sound discretion to
determ ne what constitutes a reasonable anount of tinme. G oss

v. Commonweal th, supra at 857.

Considering the nature of Chandler’s clainms, he was
aware or should have been aware of themwell before 2001. In
fact, since shortly after Chandler was convicted, he has
i nsisted via various post-conviction actions that he killed
Hudson in Tennessee. For Chandler to wait nine years to present
t hese clainms was not reasonable, and the trial court acted wel
within its discretion when it denied Chandler’s subsequent CR
60.02 nmotion as untinmely. Thus, we affirmthe trial court’s
deni al of Chandler’s notions.

2002- CA- 001696- MR

On July 22, 2002, Chandler filed with the trial court
a notion, pursuant to KRS 439. 3402, for exenption fromthe
vi ol ent of fender statute, KRS 439.3401; a notion, pursuant to
KRS 439. 3402, for appointnment of counsel; a notion, pursuant to
KRS 439. 3402, for an evidentiary hearing; and a notion to

proceed in forma pauperis. Chandler argued that the trial court
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shoul d exenpt himfromthe violent offender statute because the
trial court |acked subject matter jurisdiction over the crine
since he killed the victim d enda Hudson, in Knoxville,
Tennessee. The trial court granted Chandler’s notion to proceed
in forma pauperis but sunmarily denied the rest.

On appeal, Chandl er argues that the trial court abused
its discretion when it refused to hold a hearing regarding his
notion for exenption fromthe violent offender statute because
the trial court |acked subject matter jurisdiction over the
murder since he killed Hudson in Tennessee. Chandler insists
t hat, pursuant to KRS 439.3402, the trial court was required to
appoi nt himcounsel. Thus, Chandl er argues, when it refused to
appoi nt counsel, the trial court violated Chandler’s Fourteenth
Amendnent due process rights. Chandler also insists that the
trial court violated KRS 439. 3402 when in refused to hold an
evidentiary hearing. Furthernore, according to Chandler, the
trial court abused its discretion when it failed to rule on the
i ssue of subject matter jurisdiction because, according to

Duncan v. O Nan, supra, subject matter jurisdiction can be

raised at any tine. Finally, Chandler insists that the tria
court refused to appoint himcounsel because he is African-
Aneri can.

KRS 439. 3401, popularly known as the violent offender

statute, applies to any crinmnal defendant who has been
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convicted of or pled guilty to any capital offense, Cass A
felony, or Class B felony that involved the death or serious
physical injury of the victim The statute significantly
extends the mninmum period of tine a crimnal defendant nust
serve before being eligible for parole. KRS 439.3401. However,
the statute does not apply to a crimnal defendant who has been
determned to be a victimof donestic violence as defined by KRS
533.060. KRS 439.3401(5). This is the only exenption to the
viol ent offender statute.

According to KRS 439. 3402, any viol ent offender
convicted prior to July 14, 1992, may file a notion with the
sentencing court to be exenpt fromthe statute if the court
determ nes that the offender was a victimof donmestic violence
as defined by KRS 533.060. Pursuant to KRS 439. 3402, the
of fender may al so request appoi ntnment of counsel and an
evi denti ary heari ng.

Chandler filed a notion to be exenpted fromthe
vi ol ent offender statute as well as filing notions for an
evidentiary hearing and for appoi ntnment of counsel. However,
Chandl er argued that he should be exenpt fromthe statute based
on his allegation that he killed the victim Hudson, in
Tennessee. This argunent cannot be addressed by neans of a
notion filed pursuant to KRS 439.3402. The only argunent that

can be addressed in a notion pursuant to KRS 439. 3402 i s whet her
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the crimnal defendant was a victimof domestic violence. Since
Chandler failed to allege that he was a victimof donestic
violence, the trial court did not abuse its discretion when it
deni ed Chandl er’s notions. Thus, we affirmthe Fayette Crcuit
Court’s denial of Chandler’s notions.
CONCLUSI ON

In 2002- CA-000781- MR, we affirmthe Fayette Circuit
Court’s denial of Chandler’s notion, pursuant to CR 60.02, to
vacate his conviction; his notion to consolidate, supplenent and
anmend his previous CR 60.02 notion to vacate his conviction; his
noti on for appointnment of counsel; his notion for findings of
fact; his notion for a polygraph test; his petition for
mandatory injunction pursuant to CR 65.01; his notion to
suppl enent his CR 60.02 notion pursuant to CR 15.04; and his
notion for directed verdict. Furthernore, in 2002-CA-001696, we
affirmthe Fayette Circuit Court’s denial of Chandler’s notion,
pursuant to KRS 439. 3402, for exenption fromthe violent
of fender statute, KRS 439.3401; his notion, pursuant to KRS
439. 3402, for appointnent of counsel; and his notion, pursuant
to KRS 439. 3402, for an evidentiary hearing.

ALL CONCUR
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