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BEFORE: GUI DUGLI, MANULTY, and M NTON, Judges.
M NTON, Judge: Cyde Ray Thacker appeals as a matter of right?
from the Pike Crcuit Court’s denial of his notion to wthdraw
his guilty plea. Thacker asserts that the denial of this notion
was an abuse of discretion for the follow ng reasons: 1) he was
prejudiced by joint legal representation with a co-defendant,

Johndra Baldridge; 2) his guilty plea was not entered freely,

! Ky. Const. § 110.



voluntarily, and know ngly because it was the product of
i neffective assistance of counsel since his counsel had neither
adequately prepared for trial nor adequately consulted wth
Thacker; 3) there was no factual basis to support the gqguilty
plea; and 4) he had a neritorious defense. For the reasons
stated below, we affirmthe circuit court’s decision.

On March 4, 2002, a Pike County grand jury indicted
Thacker and Johndra Bal dridge®? on one count each of assault in
the first degree® for shooting Curtis Mchael Hall* in Pike
County on or about Cctober 30, 2001.° Thacker sought the |ega
services of attorney Robert Wight although Wight was also
representing Baldridge in this indictnent. Thacker filed a

wai ver of nultiple representation on June 10, 2002,° in which he

2 According to Thacker’'s testinmony at the Novenber 5, 2002,
heari ng, Thacker and Baldridge nmarried several weeks before that
heari ng. Also at the hearing, Baldridge stated that her nane was
Johndra Bal dri dge Thacker. Because this nane change occurred while
this case was ongoing, she is referred to variously in the record by
ei ther surname, Baldridge or Thacker. Because the exact date of her
marri age and name change is unknown, and to avoid confusion with Cyde
Ray Thacker, we will refer to her in this opinion by her name at the
time of indictnment, Baldridge.

3 Kent ucky Revised Statutes (KRS) 508.010.

4 Curtis Mchael Hall is also referred to as Curtis Mke Hall in
Thacker’s bri ef.

> Bal dridge was also indicted for one count of possession of a
firearmby a convicted fel on, KRS 527. 040.

6 The waiver of nultiple representation indicates that it was
signed by Thacker in open court on June 7, 2002. Thacker has not
chal | enged this waiver.



acknowl edged that the circuit court had inforned him of the
possibility of a conflict of interest because of this shared
| egal representation and stated that, despite this possibility,
he wanted Wight to continue representing him

On the norning of Septenber 16, 2002, the day his case
was set for trial, Thacker appeared with counsel and filed a
motion to enter guilty plea.’ The plea was based upon the
Commonwealth’s offer to anmend the charge against Thacker of
assault in the first degree, a Cass B felony, to crimnal
facilitation to commt assault in the first degree,® a dass D
felony. The Commonwealth’s offer also included its recomendi ng
a sentence of three years inprisonnent, with 90 days to be
served in hone incarceration and the remainder of the sentence
to be probated for five years. After reading aloud the charges
of the anended indictnment, the circuit court exam ned Thacker
under oath.® Thacker stated that he had read the Commonweal th’s
offer and the notion to enter gquilty plea and had signed the
latter. He said that he had discussed the plea agreenent wth
his attorney and did not need to discuss it with himany further

because he understood it, as well as the charge against him and

! Adm nistrative O fice of the Courts Form AOC- 491.
8 KRS 502. 020, 508. 010.
° The proceedings on Septenber 16, 2002, were video recorded on

Tape No. 1122- A-01.



any avail abl e def enses. He indicated that he had no conplaints
about his attorney’s representation of him Calling Thacker’s
attention to the constitutional rights which he wuld be
wai ving, which are enunerated in 9 4 of the notion to enter
guilty plea, Form AOC-491, the circuit court then reviewed sone
of these rights orally: the right to a trial by jury, at which
he would be entitled to counsel and at which the Comobnweal th
would have to prove his guilt beyond a reasonable doubt; the
right to confront wtnesses called against him the right to
remain silent; and the right to appeal to a higher court.
Thacker stated he wanted to waive these constitutional rights
enunerated by the circuit court and any others nentioned in § 4
of the form notion to enter guilty plea. Regar di ng the anended
i ndi ctment, Thacker stated that he understood the facts of it
and admtted to the conduct alleged in it with the know edge
that he was pleading guilty to a Cass D felony. Thacker stated
that no one had prom sed him anything other than the agreenent
contained in the Comonwealth’s witten offer or forced,
t hreatened, or otherwise pressured him to plead guilty. The
circuit court explained to him that it could reject the plea
agreenment and the choices that Thacker would then have. |In open
court on Septenber 16, 2002, Thacker’s counsel signed the
certificate of counsel in the Form AOC-491 notion to enter

guilty plea. Notwi thstanding this certification, the circuit



court al so questioned Thacker’s counsel in open court. Attorney
Wight stated that he had explained Thacker’s constitutiona
rights to him and that he believed that Thacker understood the
consequences of entering a guilty plea. He also stated that
Thacker’s entering a guilty plea based on the Commonwealth’s
of fer was consistent with his |egal advice to Thacker.

In its judgnent entered Septenber 18, 2002, the
circuit court made the following witten findings concerning
this coll oquy:

the Court exam ned the Defendant and his

counsel ..., and after such exam nation, the

Court finds the Defendant wunderstood the

nature of the charges pending against him

that the Defendant know ngly and voluntarily

wai ves his right to trial by jury, privilege

against self incrimnation, and right of

confrontation; and his right to appeal to

the Court of Appeals by entering a plea of

guilty to the herein charges, and that the

Def endant , in fact, commtted the acts

charged, and there is a factual basis for

t he Def endant’ s pl ea.

Final sentencing was scheduled for OCctober 18, 2002
Before that date, Thacker obtained new |l egal representation. On
Cct ober 8, 2002, Thacker’s present attorney, W Sidney Trivette,

filed an entry of appearance and filed Thacker’'s notion to

withdraw his quilty plea on the grounds of ineffective
assi stance of counsel and because Thacker is not, in fact,
guil ty. The court scheduled an evidentiary hearing concerning



Thacker’s notion to withdraw his guilty plea on Novenber 5,
2002.

The only evidence presented at this hearing was the
testimony of Thacker and Baldridge.!° The majority of the
hearing dealt wth their accounts of the shooting of Hall.
According to Thacker and Baldridge, wthout provocation, Hall
threatened harm to Thacker, first with a large, taped stick and
then with an open hawk-billed knife. Bal dri dge then | ooked for
a weapon to protect Thacker, who was unarned, and discovered a
.22 rifle. She pointed the rifle at Hall and told himto drop
his knife. Wien he refused, she shot and wounded him Hal |
then ran away. Bal dridge and Thacker both testified that
Thacker never told Baldridge to get the gun or to shoot Hall
and, in fact, Thacker seened surprised when she shot Hall.

Thacker also testified on the circunstances under
which he agreed to the plea agreenent and why he thought the
circuit court should grant his notion to withdraw his gquilty

pl ea. * Thacker asserted that the court should permit himto

10 The Novenber 5, 2002, evidentiary hearing was video recorded on
Tape No. 1130-A-01.

1 Initially Thacker’s counsel only offered the previously-described
testinony by Thacker and Baldridge on the events leading up to the
shooting of Hall. The Commonwealth then pointed out in its closing
that Thacker had presented no evidence on the central issue, the
voluntariness of his guilty plea. The circuit court then granted the
request of Thacker’s counsel to reopen the hearing. Upon reopeni ng,
Thacker presented testinony concerning the circunstances surrounding
his guilty plea.



withdraw his guilty plea because he did not really understand
the plea agreenent. Thacker explained that prior to his
decision to enter a guilty plea he had been nervous and had not
sl ept because he was worried and “didn’'t want to go to trial.”
He concluded, “... then | just got to thinking about it and I
had second thoughts about it,” apparently referring to his
decision to enter a guilty plea. When asked why he did not
rai se his concerns or questions during the colloquy and instead

agreed that he was know ngly and voluntarily pleading guilty,

Thacker said, “I’s [sic] just nervous and tired and been worried
to death about it.” He later added, “lI was just afraid of going
to trial.” Thacker asserted that there was no factual basis

supporting his guilty plea and reiterated his desire to w thdraw
his guilty plea.

On Novenber 22, 2002, the circuit court entered an
order denying Thacker’s notion to withdraw his guilty plea.
Based on the evidence presented at the Novenber 5, 2002,
heari ng, the discovery provided to Thacker by the Comonwealth,
and the record, the circuit court found that Thacker failed to
establish either that he suffered fromineffective assistance of
counsel or that there was no factual basis to support his guilty
plea, the two grounds for withdrawal raised in Thacker’s notion.
The court noted that it had previously made the follow ng

findings when Thacker entered his quilty plea: Thacker



understood the nature of the anended charge; he know ngly and
voluntarily waived his right to trial by jury, right of appeal,
privilege agai nst sel f i ncrimnation, and right to
confrontation; and he acknow edged that there was a factual
basis for his plea because he commtted the acts as charged in
t he amended conplaint. The circuit court summed up its decision
as follows: “This is a case where the Defendant sinply wants to
change his plea. A change in desire is not sufficient for a
change in plea.” Final sentencing was conducted on January 24,
2003.' In the final judgment and order of probation, filed
January 29, 2003, the circuit court sentenced Thacker in
accordance with the plea agreenent.

When a crim nal def endant pl eads guil ty,
Rule 8.10 of the Kentucky Rules of Cimnal Procedure (RCr)
requires the trial court receiving the guilty plea to determ ne
on the record whether the defendant is knowi ngly, freely, and
voluntarily pleading guilty.®® Whether a gquilty plea is
voluntarily given is to be determned from the totality of the
circunstances surrounding it.'* The trial court is in the best

position to determine the totality of the circunstances

12 The final sentencing was video recorded on Tape No. 1140-A-01.

13 Bronk v. Commonweal th, Ky., 58 S.W3d 482, 486 (2001).

14

Rodri guez v. Conmonwealth, Ky., 87 S.W3d 8, 10 (2002).




surrounding a gquilty plea. Once a crimnal defendant has
pl eaded guilty, he my nove the trial court to wthdraw the
guilty plea, pursuant to RC 8.10. If the plea was not
voluntary, the notion to withdraw it nust be granted.'® However,
if it was voluntary, the trial court may, wthin its discretion,
either grant or deny the motion.* \hen a trial court denies a
crimnal defendant’s notion to withdraw his guilty plea, this
Court will not reverse the denial unless the trial court has
abused its discretion.'® A trial court has abused its discretion
when its actions were arbitrary and capricious under the
circunstances.'® A court acts arbitrarily and capriciously when
its actions are not supported by substantial evidence.?°

To support a defendant’s assertion that he was unable
to intelligently weigh his legal alternatives in deciding to
plead guilty because of ineffective assistance of counsel, he
nmust denonstrate the foll ow ng:

(1) that counsel nmade errors soO serious
that counsel’s performance fell outside

15 Bronk, 58 S.W3d at 487.

16 Rodri guez, 87 S.W3d at 10.
17 I d.

18 Bronk, 58 S.W3d at 487.

19

Kuprion v. Fitzgerald, Ky., 888 S.W2d 679, 684 (1994).

20 Nati onal Collegiate Athletic Ass’'n v. Lasege, Ky., 53 S.W3d 77,
85 (2001) .




t he wi de range of prof essional |y
conpetent assistance; and (2) that the
defi ci ent per f or mance SO seriously
affected the outcone of the plea
process that, but for the errors of
counsel , there S a reasonabl e
probability that the defendant would
not have pleaded guilty, but would
instead have insisted on going to
trial.?!

W first address Thacker’s claim that he was
prejudi ced by his counsel’s joint representation of both Thacker
and his codefendant Baldridge. Thacker did not raise the issue
of joint representation in his notion to withdraw his guilty
pl ea before the circuit court. Hs failure to raise the issue
of joint representation before the trial court bars any
appel late review of this issue as it is not properly preserved. %2
Even if this issue were preserved, Thacker failed to show that
he was prejudiced by this joint representation. There is no
presunption  of prejudi ce because of j oi nt or mul tiple
representation.?® A defendant nust show an actual conflict of

4

interest.?* Thacker makes no such show ng. ?°

2 Bronk, 58 S.W3d at 486-87.

22 Kennedy v. Commonweal th, Ky., 544 S.W2d 219, 222 (1976).

23 Kirkland v. Comonwealth, Ky., 53 S W3d 71, 75 (2001),
overruling Peyton v. Conmonwealth, Ky., 931 S.W2d 451 (1996) and
Trul ock v. Conmonweal th, Ky.App., 620 S.W2d 329 (1981).

24 I d.

% To the contrary, the record tends to refute any actual conflict

of interest between Bal dridge and Thacker. They both testified at the

10



Thacker asserts that the circuit court’s denial of his
motion to wthdraw his guilty plea was an abuse of discretion
because his gqguilty plea was not nade freely, voluntarily, and
know ngly. Specifically, he asserts that it was the product of
ineffective assistance of counsel because his counsel had
nei ther adequately prepared for trial nor adequately consulted
with him In its order denying Thacker’s notion to withdraw his
guilty plea, the circuit court found that “[t]he Defendant did
not present any evidence” that his |egal representation by his
previous attorney was ineffective or inadequate. W find no
error in the circuit court’s assessnent of the evidence on this
i ssue. Wil e Thacker stated in the Novenber 5, 2002, hearing
that he did not fully wunderstand his qguilty plea, he never
identifies what aspect of it he allegedly did not understand.
Mor eover, he makes no reference to any actions or any om ssions
on the part of his attorney, nuch |less how he was allegedly
prejudiced by these actions or om ssions. The record itself
tends to refute any clainms of ineffective assistance of counsel.

Attorney Wight, the defense counsel in question, filed

evidentiary hearing that Baldridge shot Hall in defense of Thacker and
that Thacker did not hand Baldridge the rifle, did not instruct her to
shoot Hall, and did not even know she was going to shoot Hall wuntil
after the fact. Thus, this is not a case in which the parties have
antagoni stic defenses. Also, the fact that any conflict of interests
prejudi ced Thacker is refuted by the fact that he received a very
favorable plea offer from the Comopnwealth while, at |least as of
Sept enber 16, 2002, Baldridge remained charged with assault in the
first degree. See Footnote 27, infra.

11



appropriate notions in preparation for trial, including a notion
for a bill of particulars and a notion for production of
di scovery. The plea agreenent itself also denonstrates defense
counsel s effectiveness. Kentucky courts have often recognized
that the fact that a defendant receives a lighter sentence than
t he maxi num sentence which could have been inposed at trial is
evidence tending to show that defense counsel’s representation
was effective.?® As part of its plea agreenent, the Comonwealth
agreed to anend the charge against Thacker from assault in the
first degree, a Class B felony punishable by up to twenty years’
i mprisonnment, to conplicity to comnmt assault in the first
degree, a Cass D felony punishable by up to five years’
I npri sonment. Al t hough  Thacker nomnally agreed to a
recommendation of three years’ inprisonnent, the offer further
specified a recommendation that he only serve 90 days on hone

incarceration and five years on probation, pursuant to an

alternative sentencing plan. Thacker’s sentence obtained
through the plea agreenment was far lighter than the possible
twenty years’ inprisonnent that he initially faced. This plea

%6 See, e.g., Phon v. Commonweal th, Ky.App., 51 S.W3d 456 (2001) (plea
agreenent resulted in life inprisonnment rather than death sentence),
and Caples v. Comonwealth, Ky., 481 S.W2d 675, 676-77 (1972) (plea
agreenent resulted in 15 year sentence rather than range of possible
penalties including death, Ilife wthout parole, life, or wup to
53 years’ inprisonment).

12



agreenent was highly advantageous for Thacker, suggesting that
hi s counsel was neither ineffective nor inadequate.?’

Thacker asserts as a third basis of error in the
circuit court’s denial of his notion to withdraw his guilty plea
that he is, in fact, not guilty of the crinme to which he entered
a guilty plea. Therefore, he asserts that there was no factual
basis to support a guilty judgnent. On this point, the circuit
court stated, “[i]f this case had proceeded to trial, adequate
evi dence existed from the discovery and the potential testinony
of Curtis Mchael Hall to convict the Defendant of the original
charge of First-Degree Assault.” W find no error in the
circuit court’s finding of a sufficient basis to support a
guilty judgnent for the original charge of assault in the first
degr ee. W note that the uniform offense report of Detective
Eddi e Crum paraphrases Hall’s version of events, which differs
vastly fromthe story told by Baldridge and Thacker. According
to Hall, Thacker and Baldridge cane to his honme, and Thacker
threatened to burn the house down with Hall's famly inside if
he did not cone out to fight. Hall then went to neet wth
Thacker, arming hinmself with a taped stick. Upon his arrival,

Thacker pointed a rifle at Hall and threatened to shoot him

27 The advant ageousness of Thacker's plea agreenent is highlighted

by the fact that, based on the Commonweal th’s statenents on the record
on Septenber 16, 2002, only the charge in the indictnment against
Thacker was anended. Bal dri dge remained charged with assault in the
first degree.

13



Then, Thacker handed the rifle to Baldridge and told her to
shoot Hall. Hall stated that he then dropped the stick and
tried to run away, but Baldridge shot and wounded him in the
leg. As for the anended charge of conplicity to conmt assault
inthe first degree, the circuit court stated as foll ows:

... when he appeared before the Court to

plead guilty on Septenber 16, 2002, the

Court specifically found that the Defendant

understood the nature of the anended charge;

voluntarily and knowingly waived his right

to trial by jury, right of appeal, privilege

against self-incrimnation, and right to

confrontation; and acknow edged that there

was a factual basis for his plea because he

coommitted the acts charged, as anended.
Al t hough Thacker asserts that there is no evidence to support
his guilty plea, as the circuit court noted, he admtted that he
committed the acts as charged in the anended indictnent in his
col | oquy. Because, as previously determned, he nmde this
adm ssion freely, voluntarily, and know ngly, this adm ssion
provides a sufficient factual basis for a guilty plea. Once it
is determined that a quilty plea was rendered freely,
voluntarily, and knowingly, the plea is an admssion of
everything charged in the indictnent.?® W also note that the
evidence in the record, especially Hall’'s anticipated testinony,

provi des sufficient factual support for a guilty judgnent to the

anended charge of facilitation to commt assault in the first

28

Tayl or v. Commonweal th, Ky.App., 724 S.W2d 223, 225 (1986).

14



degree. For these reasons, we cannot say that the circuit court
abused its discretion in finding a sufficient factual basis to
support Thacker’s guilty plea.

Finally, Thacker asserts that the circuit court abused
its discretion in denying his notion to wthdraw his guilty plea
because he had a neritorious defense. Presumably, Thacker
relies upon the version of events as described by him and
Bal dridge in which Baldridge, acting in defense of an unarned
Thacker, shot Hall. In this version of events, Thacker did not
know that Bal dridge was going to get the rifle, did not hand it
to her, did not direct her to shoot Hall, and did not know that
she was going to shoot him until she had already done so.
However, as noted above, this version of events is contradicted
by Hall's statement to police. Because of this discrepancy in
the evidence, we cannot say that it was an abuse of discretion
for the circuit court to deny Thacker’'s notion to withdraw his
pl ea because of his allegedly neritorious defense, especially
given the trial court’s superior position to judge the weight
and credibility of this evidence. Also, if Thacker neans to
suggest that the existence of what he believes to be a
meritorious defense inplies that his defense counsel was
ineffective or deficient for recommending that he enter a guilty
plea, this claimis without nerit. Advising a client to plead

guilty is not, in and of itself, evidence of any degree of

15



ineffective assistance of counsel.?° In these circunstances,
because of the anticipated damaging testinony by the victim
Hal | , and because of the very favorable ternms of the
Commonweal th’s plea offer, we cannot say that it was deficient
performance on the part of Thacker’s counsel to advise himto
plead guilty, notw thstanding Thacker’'s belief in the viability
of his claimof innocence.

Because we find no error in the circuit court’s
determnation that Thacker’s quilty plea was nade freely,
voluntarily, and know ngly, and because we find no abuse of
di scretion in the court’s denial of Thacker’s notion to w thdraw

his guilty plea, we affirm the judgnent of the Pike Circuit

Court.
ALL CONCUR
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29 Beecham v. Commonweal th, Ky., 657 S.W2d 234, 236-37 (1983).
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