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BEFORE: BUCKI NGHAM DYCHE, AND TAYLOR, JUDGES.

BUCKI NGHAM JUDGE: Ronni e DeVary and Katrena DeVary appeal from

a summary judgnent rendered by the Fayette Circuit Court in

favor of Beth Straub and Lexi ngton Physical Therapy, Inc. The

j udgnment di sm ssed the DeVarys’ physical therapy negligence

cl ai m agai nst Straub and Lexi ngton Physical Therapy. W affirm
More than twenty years prior to the physical therapy

treatnment which led to the filing of this civil action, Ronnie

DeVary was ki cked by a horse and suffered a pneunot horax and



thoracic chest injury. It was then discovered that DevVary was a
henmophiliac. DeVary’'s chest injury resulted in two | engthy
hospitalizations for surgery on his chest and treatnent of

persi stent chest infections.

During the 1990s, DeVary was seen annual ly at the
hemophiliac clinic at the University of Kentucky Medical Center.
During one of his visits, DeVary was asked by the henophiliac
physician to see a physical therapist in the clinic. The
purpose of referring DeVary to a physical therapist was for an
eval uation due to DeVary’'s bent posture and scoli osis.

On Cctober 13, 1997, DeVary was eval uated by Beth
Straub, a physical therapist enployee of Lexington Physica
Therapy. The eval uation occurred in the henophiliac clinic at
t he medi cal center. Straub used soft tissue nmaneuvers to
eval uate DeVary's scarred chest wall and instructed himin
standard stretching exercises. DeVary was subsequently referred
to physical therapist Chuck Hazle for further treatnent.

During the tine DeVary received physical therapy from
Hazl e, an opening in DeVary's old scar fromhis prior chest
surgery devel oped. The opening would not heal, and DeVary was
required to undergo additional surgical procedures. He incurred
t housands of dollars in nedical expenses and had nultiple
hospital visits and stays before the matter was finally

resol ved.



On Cctober 23, 1998, the DeVarys filed a civil
conplaint in the Fayette Crcuit Court, alleging negligence by
Straub in the practice of physical therapy. A pretrial order
was entered by the court on January 22, 2002, requiring the
DeVarys to identify all w tnesses, including expert wtnesses,
by no later than May 1, 2002. On May 1, 2002, the DeVarys noved
the court to extend the deadline for identifying their expert
wi tnesses. Al though the appell ees objected, the court granted
the notion and gave the DeVarys until June 14, 2002, to identify
t hose w tnesses.

The June 14, 2002, deadline passed w thout the DeVarys
di sclosing their expert w tnesses, and on June 17, 2002, they
agai n sought an extension of the expert witness identification
deadline. The court granted their notion to extend the
deadline, and the DeVarys were ordered to identify their expert
Wi tnesses by no later than August 9, 2002. Although their
nmotion was granted, the circuit court warned the DeVarys that no
further notions to extend the deadli ne woul d be granted.

A pretrial conference was held in the case on August
9, 2002. The pretrial order entered on August 28, 2002, stated
that no additional w tnesses would be allowed after the fina
deadl i ne of August 9, 2002, unless good cause was shown. On
August 9, 2002, the DeVarys identified Richard A Banton, Robert

E. Mangine, and Betty Jo Bol ze, all physical therapists, as



their expert witnesses.! The DeVarys did not identify a
physi ci an or nedical expert to render an opinion on nedica
causati on.

On Novenber 4, 2002, nearly three nonths after the
deadline for identifying expert w tnesses, the DeVarys filed a
witness list identifying four additional w tnesses, including
Dr. Dani el Kenady, a treating cardi othoracic surgeon. Straub
and Lexi ngton Physical Therapy subsequently noved the court to
enter an order precluding the DeVarys fromcalling any wtnesses
on their Novenber 4, 2002, witness list that had not been
previously disclosed in a tinmely manner. Straub and Lexi ngton
Physi cal Therapy withdrew their objection with regard to Dr.
Kenady because his deposition testinony was favorable to them
The circuit court granted their notion as to the other w tnesses
identified on the Novenber 4, 2002, witness |ist.

Thereafter, Straub and Lexi ngton Physical Therapy
filed a notion for summary judgnent on the ground that the
DeVarys had not produced any qualified nmedical w tness or
Wi tnesses who could testify that the actions of Straub caused
the problens with DeVary’ s chest wound. In support of their
notion, Straub and Lexington Physical Therapy noted that the
physi cal therapists were precluded fromrendering an opinion on

nmedi cal causation because the court had previously granted an

! The DeVarys later withdrew Bol ze as a w tness.
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unopposed notion by Straub and Lexi ngton Physical Therapy to
precl ude such opinions. Further, they asserted in their notion
that the testinmony from Dr. Kenady concerni ng causati on was
clear that Straub’s actions played no part in DeVary’'s
condition. The court granted the notion, and this appeal by the
DeVarys fol | owed.

From t he DeVarys’ perspective, their problens with
the i ssue of causation arose when Dr. Robert Canpbell, the
appel |l ees’ expert wtness, testified in his deposition on
Decenber 20, 2002. Dr. Canpbell testified that DeVary had a
preexi sting actinomycosis? deep in his thoracic chest cavity that
had worked its way through fistulous tracts and had recently
surfaced nore than twenty years after DeVary’'s initial injury
from bei ng kicked by a horse. Dr. Canpbell opined that the non-
heal i ng wound and treatnent was related to that preexisting
condition and was not caused by the actions of Straub.

The DeVarys’ attorney clained that this was a new or
novel theory of causation and that additional expert testinony
was needed by the DeVarys to contradict Dr. Canpbell’s
testinmony. In fact, the DeVarys’ attorney contacted other
experts followng Dr. Canpbell’s deposition in an attenpt to

contradict his testinony. Straub’'s attorney filed a notion in

2 This condition apparently involves a pocket of pus that lies within the
chest cavity.



[imne intended to prevent the DeVarys fromcalling wtnesses
that had not been identified previously, and the court granted
the notion. Specifically, the court stated that Dr. Canpbell’s
opi nions were “not new or novel to this case.” Thereafter, and
wWthin six weeks of Dr. Canpbell’s deposition and two weeks of

t he order excluding additional wtnesses, the DeVarys’' attorney
received a report fromDr. Col by Atkins who opined that the

nmedi cal records supported the theory that an injury had occurred
in physical therapy that resulted in the nultiple subsequent
surgeri es.

The DeVarys’ first argunent in this appeal is that the
circuit court abused its discretion by failing to permt themto
add Dr. Atkins as an expert witness to testify in opposition to
Dr. Canpbell’s opinion concerning causation. In support of the

argunment, the DeVarys cite Ward v. Housman, Ky. App., 809 S. W 2d

717 (1991). In that case a panel of this court, by a 2-1

deci sion, reversed a summary judgnent in favor of the defendant
in a medi cal negligence case where the plaintiff failed to

di sclose the identity of her expert witness until well after the
deadline for doing so. 1d. at 720. The court reasoned that
summary j udgnment shoul d not be used as a sanctioning technique
for the dilatory conduct of counsel. 1d. at 719. Relying on
the Ward case, the DeVarys argue that the circuit court in this

case should have allowed themto identify Dr. Atkins as an
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expert witness on the issue of causation even though the
deadline for identifying expert w tnesses had passed.

In response to the DeVarys’ argunment, Straub and
Lexi ngt on Physi cal Therapy argue that the DeVarys had an
obligation and burden to produce expert nedical proof to support
their theory of causation regardl ess of the testinony of Dr.
Canmpbel | and that the DeVarys failed to produce such evidence
prior to the deadline. Straub and Lexi ngton Physical Therapy
assert that causation was an essential part of the DeVarys’
prima facie case and “not a nere defense theory to be addressed
in rebuttal.” Further, the appellees maintain that the facts in

the Ward case are distinguishable fromthose herein because the

failures to neet the deadlines here “represent a pattern of
dilatory acts and willful violations of the trial court’s
orders.”

W agree with the appell ees. Because causation is a
necessary elenent to support the DeVarys’ cause of action for
physi cal therapy negligence, it was incunbent upon themto
produce evidence to support their claim This burden existed
regardl ess of any causati on evi dence produced by the appell ees.
The nere fact that Dr. Canpbell espoused a theory of causation
in opposition to the DeVarys’ claimdid not relieve them as the
party with the burden of proof, from producing evidence to

support their theory. As noted in Baylis v. Lourdes Hosp.,
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Inc., Ky., 805 S.W2d 122 (1991), “proof of causation requires

the testinony of an expert witness.” 1d. at 124.

Along the sane |ine, the DeVarys argue that fairness
demanded that the court extend the deadlines to permit themto
consult with and identify expert wtnesses to rebut Dr.
Canmpbel |l ’s theory. W reject this argunent for at |east two
reasons. First, as noted above, it was incunbent upon the
DeVarys to produce evidence of causation regardl ess of whether
contrary evidence was produced by the appellees. Second, we
believe the circuit court was acting within its discretion to
control the discovery process and prevent abuse by requiring the

DeVarys to conply with the original deadlines. See Hoffman v.

Dow Chem cal Co., Ky., 413 S.W2d 332, 333 (1967), wherein the

court held that a trial court has “broad power to control the
use of the discovery process and to prevent its abuse.” Because
t he DevVarys had been granted two prior extensions of the
deadline to identify expert w tnesses, and because the court had
warned them that further extensions would not be granted, we
conclude that the court did not abuse its discretion in failing
to permt yet another extension.

W al so believe the facts and circunstances in the

Ward case are distinguishable fromthose herein. First, in the

Ward case the appellate court disapproved of the circuit court’s

action because sumary judgnent was used as a sanctioning tool
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and was granted even though the prevailing party had not noved
for dismssal of the case. The case sub judice is different in
that summary judgnent was not used as a sanctioning technique
for dilatory conduct of counsel; rather, the court nerely
enforced a previously set deadline and refused to grant yet

anot her extension. Also, the Ward case is distinguishable from

this one in that nultiple extensions of the deadline had been
previ ously granted herein.

The DeVarys’ final argunent is that sunmmary judgnent
was not appropriate because they had two physical therapy
experts who testified that Straub departed fromthe standard of
care, had nedical records establishing causation, and had a
separate causation expert (Dr. Kenady). This argunent is also
wi thout nmerit. First, while the two physical therapy experts
may have testified concerning Straub’s deviation fromthe
appl i cabl e standard of care, they both admtted that they could
not gi ve nedi cal causation testinony. Second, the nedica
records alone, in the absence of expert w tness testinony, were
insufficient to establish causation. Third, Dr. Kenady’s
testinmony, which supported the appellees’ theory of causation,

was |ikew se insufficient to create a fact issue.



CR® 56.03 states that summary judgnment “shall be
rendered forthwith if the pleadi ngs, depositions, answers to
interrogatories, stipulations, and adm ssions on file, together
with the affidavits, if any, show that there is no genuine issue
of material fact and that the noving party is entitled to a
judgnment as a matter of law.” Furthernore, “[t]he record nust
be viewed in a light nost favorable to the party opposing the
notion for summary judgnment and all doubts are to be resolved in

his favor.” Steelvest, Inc. v. Scansteel Serv. Cr., Ky., 807

S.W2d 476, 480 (1991). *“The standard of review on appeal of a
summary judgnent is whether the trial court correctly found that
there were no genuine issues as to any material fact and that
the noving party was entitled to judgnent as a matter of |law”

Scifres v. Kraft, Ky. App., 916 S.w2d 779, 781 (1996). W

conclude that the circuit court correctly determ ned that the
appel l ees were entitled to summary judgnent. |In the absence of
expert witness testinony on behalf of the DevVarys to prove
causation, there were no genuine issues as to any material fact
and the appellees were entitled to a judgnent as a nmatter of
I aw.

The judgnent of the Fayette Circuit Court is affirned.

ALL CONCUR

3 Kentucky Rules of Civil Procedure.
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