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BEFORE: GUI DUGLI, M NTON AND VANMVETER, JUDGES.

VANVETER, JUDCGE. Conkright Custom Siding has petitioned for
revi ew of an opinion of the Wrker’s Conpensati on Board
(“Board”) entered on August 13, 2003, which affirned the
Adm ni strative Law Judge’s (“ALJ”) decision granting Randal
Rock’s notion to reopen his work-related injury claimand

awar di ng hi m benefits based upon a finding of a permanent, total



di sability. Having concluded that the Board did not err by
affirmng the ALJ' s granting of Rock’s notion to reopen and
awar di ng hi m benefits based on an increase in occupational
disability, we affirm

On July 12, 1993, Rock sustained a work-related injury
while lifting an extension |adder in the course of his
enpl oynment wi th Conkright. Rock’s attendi ng physician, Dr.
Patrick O Neill, subsequently took himoff work. Upon
undergoi ng an MRI, which revealed a ruptured disc, Dr. O Neill
referred Rock to Dr. David Eggers, a neurosurgeon. On Septenber
8, 1993, Dr. Eggers perfornmed |unbar surgery to relieve Rock’s
right |eg radicul opathy. Follow ng the surgery, Rock underwent
physi cal therapy until the pain in his left |eg persisted and
reveal ed that Rock had devel oped left |eg radicul opathy. Rock
began seeing Dr. Randall diver, a pain specialist, for further
medi cal treatnent.

Subsequently, Rock entered into a settlenent agreenent
for conpensation with Conkright based on a forty percent (40%
permanent partial disability, which was approved by an order
fromthe ALJ on May 26, 1994, and with the Special Fund,
approved on Septenber 15, 1994. |In addition, the settlenent
agreenment provi ded that Rock received $2,000.00 in vocationa
rehabilitation benefits. Rock has not returned to any

enpl oyment since his July 1993 work-related injury.
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On Decenber 11, 2000, Rock filed a notion to reopen
his injury claimunder KRS 342.125. In support of Rock’ s notion
to reopen, he subm tted nedical proof consisting of a deposition
transcript of Dr. Aiver, a nedical report fromDr. ONeill and
the nmedical records of Dr. Eggers. Rock also attached an
affidavit to the notion alleging that he had suffered a
significant increase of occupational disability due to his
wor seni ng lunbar condition. The nedical report fromDr. O Neill
concl uded that Rock suffered fromacute and chronic | ow back
pain due to a diffused disk bulge left at the L4-5 | evel, which
produced effacenment of the ventral thecal sack. Dr. O Neill
further concluded that Rock was permanently and totally
di sabl ed. The basis for Rock’s notion to reopen was that his
condition continued to deteriorate, which resulted in greater
restrictions, nore pain and irritation, and the need for
conti nued nedical care. On January 24, 2001, the ALJ granted
Rock’ s nmotion to reopen based on KRS 342.125. The nerits of
Rock’s assertion that he was entitled to additional benefits was
decided in his favor on March 21, 2003, according to the
standard in Gsborne v. Johnson, Ky., 432 S.W2d 800 (1968). The
ALJ awarded Rock $186.68 per week as pernmanent, total disability
benefits for so long as he is disabl ed.

In an opinion entered on August 13, 2003, in finding

that there was substantial evidence in the record to support the
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ALJ’ s conclusion, the Board affirnmed the ALJ’ s pernanent
disability benefits. Conkright’s petition for reviewto this
court followed.

First, Conkright argues that Rock failed to neet his
burden of proof to succeed on a notion to reopen under KRS
342. 125 and that no substantial evidence supports the finding
t hat Rock experienced an increase in occupational disability.

Under KRS 342.125, a notion to reopen is the
procedural device for invoking jurisdiction of the Departnent of
Wrkers’ Clains to reopen a final award. To prevail, the novant
nmust offer prima facie evidence of one of the grounds for
reopeni ng under KRS 342.125(1). Stanbaurgh v. Cedar Creek
M ning Co., Ky., 488 S.W2d 681 (1972). Upon granting the
notion to reopen, the novant then proceeds to litigate the
merits of an assertion that he or she is entitled to additiona
i ncome benefits under KRS 342.730. 1d.

In Wodland HIls Mning, Inc. v. MCoy, Ky., 105
S. W3d 446, 448 (2003), the Court held that where a cl aimhad
ari sen and had been settled prior to the 1996 anendnents to KRS
342.125,' the date of the injury controlled which version of KRS

342.125 woul d govern the evidentiary standard on a notion to

! Effective Decenber 12, 1996, KRS 342.125(1) was anended to change the

rel evant ground for reopening from*“a change in occupational disability” to
“a change of disability as shown by objective nedi cal evidence of worsening
or inprovenent of inmpairnment . "



reopen. See also Dingo Coal Co., Inc. v. Tolliver, Ky., 129
S.W3d 367, 370-71 (2004).2 |In the present case, the requirenent
for reopening that existed on the date of Rock’s injury
controlled the rights and obligations of the parties, even

t hough Rock’s notion to reopen was filed after the enactnent of
the 1996 anendnment. Wodland Hlls Mning, Inc., 105 S . W3d at
448.

Thus, the burden was on Rock to prove that his
occupational disability increased between the date of the award
and the date of his notion to reopen. Rock succeeded in
persuadi ng the ALJ that he experienced an increase in
occupational disability and that he was totally disabled.® n
appeal to the Board, Rock had the burden to prove that the ALJ's
concl usi on was supported by substantial evidence. Special Fund
v. Francis, Ky., 708 S.W2d 641, 643 (1986); Wl f Creek
Collieries v, Crum Ky. App., 673 S.W2d 735, 736 (1984).

Substanti al evidence is defined as “evidence of
substance and rel evant consequence having the fitness to induce

conviction in the m nds of reasonable nmen.” Snyzer v. B.F.

2 1n Dingo Coal Co., 129 S.W3d at 370, the court held that reliance on
Peabody Coal Co. v. Cossett, Ky., 819 S.W2d 33 (1991), “is m splaced where
an appeal concerns the decision on the nerits of a reopening for additiona
benefits under KRS 342.730."

3 1n McNutt Construction/First General Services v. Scott, Ky., 40 S.W3d 854,
859- 60 (2001) the court concluded: “[D]eterm ning whether a particul ar worker
has sustained a partial or total occupational disability as defined by KRS
342.011(11) clearly requires a wei ghing of the evidence concerni ng whet her
the worker will be able to earn an incone by providing services on a regul ar
and sustained basis in a conpetitive econony.”
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Goodrich Chem cal Co., Ky., 474 S.W2d 367, 369 (1971). As a
fact-finder, the ALJ has the authority to determne the quality,
character, and substance of all the evidence. Square D Co. v.
Ti pton, Ky., 862 S.W2d 308, 309 (1993); Paranobunt Foods, |Inc.
v. Burkhardt, Ky., 695 S.W2d 418, 419 (1985). The ALJ is the
sol e judge of the weight of and inferences to be drawn fromthe
evidence. Mller v. East Ky. Beverage/Pepsico, Inc., Ky., 951
S.W2d 329, 331 (1997). Also, the ALJ may reject any testinony
and believe or disbelieve various parts of the evidence,

regardl ess of whether it was presented by the sane w tness or
the sane adversary party’ s total proof. WMagic Coal Co. v. Fox,
Ky., 19 S.W3d 88, 96 (2000). The nere fact that there was

evi dence contrary to the ALJ' s concl usi on upon reopening is
insufficient to support a reversal on appeal. Wittaker v.

Rowl and, Ky., 998 S.W2d 479, 482 (1999).

On petition for our review, “the Court of Appeals is
to correct the Board only where the Court perceives the Board
has overl ooked or m sconstrued controlling statues or precedent,
or conmtted an error in assessing the evidence so flagrant as
to cause gross injustice.” Wstern Baptist Hospital v. Kelly,
Ky., 827 S.W2d 685, 687-88 (1992). Based on the foregoing, we
concl ude that the Board did not err, as there was substantia
evi dence to support the ALJ's finding that Rock had an i ncrease

in occupational disability.



The nerits of Rock’s notion to reopen were decided in
his favor and, relying on the standard in Osborne v. Johnson,
Ky. App., 432 S.W2d 800 (1968),* the ALJ concl uded:

[ T] he nedical records chronicle the

i ncreased synptons and worseni ng of M.
Rock’ s condition over the years including
the increased restrictions that would limt
himto | ess than sedentary type of work.

After careful consideration of M. Rock’s
age, limted education, academc skills, and
prior work history consisting solely of
manual | abor positions, and the nedica

evi dence of record, the Admnistrative Law
Judge finds that M. Rock is pernmanently and
totally disabled.?®

Finding that the ALJ' s decision was based on substantia
evi dence, the Board held on appeal as foll ows:

Conkright points to the evidence that Rock
never returned to work and was never
synptomfree following his settlement. It
enphasi zes the nedi cal evidence in the
record that Rock was unqualified to perform
his past jobs in 1994, and his physical and
occupational inpairnment has not worsened
since that time.® It relies in part on the

“In Dingo Coal Co., 129 S.W3d at 371, the court ultimately held: “[t]he
claimant’s injury and award both occurred before Decenber 12, 1996. His
subsequent notion to reopen was granted, and the nmerits of his assertion that
he was entitled to additional benefits were decided in his favor under the
Gsborne v. Johnson standard. As we have expl ained, that was the appropriate
standard for considering the nmerits of a notion to reopen a pre-Decenber 12
1996, award.” (Citation omtted.) Here, Rock’s award was entered in 1994.

5> The ALJ specifically considered the fact that Rock failed to graduate from
hi gh school, failed to earn a GED, had a work history of only nmanual |abor
and his restrictions increased, which precluded himfromjobs involving
manual | abor.

6 Conkright nmakes a similar argument for our review, however, we find no error
in the Board s anal ysis.



fact Rock never participated in vocational
rehabilitation.

Wil e the evidence in the record m ght very
wel | have supported the finding Conkright
seeks, there remains substantial evidence to
support a finding of an increase in
occupational disability. Special Fund v.
Francis, Ky., 708 S.W2d 641 (1986). Here,
Rock testified that he is now capabl e of

| ess activity than at the tinme of the
original settlenment. Wile he may not have
returned to work following the injury, that
fact does not preclude a finding of total

di sability on reopening. Rock’ s testinony
concerni ng his physical capabilities and
ability to labor is relative and probative
regardi ng the extent of occupati onal
disability. See MNutt Construction Co. v.
Scott, Ky., 40 S.W3d 854 (2001); Hush v.
Abrans, Ky., 584 S.W2d 48 (1979).

Contrary to Conkright’s argunments, there is
medi cal evidence that Rock is now nore
restricted than at the tinme of the origina
settlenent. As noted by the ALJ, Dr. Eggers
i ncreased Rock’s restrictions and Dr.

O Neill believed Rock to be totally
occupational |y disabled in 1995.7 The fact
that Rock did not undergo vocati onal
rehabilitation has no bearing on the issue
on appeal since a claimnt need not be
totally occupationally disabled to be

awar ded rehabilitation benefits. Haddock v.
Hopki nsvill e Coating Corp., Ky., 62 S. W3d
387 (2001).

See al so McNutt Construction, 40 S.W3d at 860.

" Specifically, after Rock’s surgery and prior to the settlenment in 1994, Dr.
Eggers restricted Rock to a twenty-five (25) pound limt and no stooping, no
bendi ng, no squatting, no clinbing, as well as recognizing his ability to sit
for an hour and a half and wal k for about one mle. 1In 1995 Dr. Eggers

i ncreased Rock’s restrictions to a ten (10) pound weight limt and only
thirty (30) minutes of walking, standing and sitting. In April 1995, Dr.

O Neill stated in his nedical report that Rock had suffered irreversible
danage to his back and that he will never be gainfully enployed again.



Even so, Conkright argues that Dr. O Neill’s nedica
report was “only a different expression” of opinion concerning
Rock’ s disability, which should not have been considered as a
controlling factor in finding that Rock had an increase in
occupational disability. However, “[i]t is anong the functions
of the ALJ to translate the lay and nedical evidence into a
finding of occupational disability,” MNutt Construction, 40
S.W3d at 860, and, as the ultimate fact-finder, the ALJ has the
sole discretion to determne the quality, character and
subst ance of the evidence presented. Wittaker, 998 S.W2d at
481-81; Square D Co., 862 S.W2d at 309; Paranobunt Foods, Inc.,
695 S.W2d at 419. As such, we are not persuaded that the ALJ
over| ooked or m sunderstood any rel evant evidence wth respect
to Rock’s permanent disability or that the Board s review of the
evi dence was erroneous. ®

Finally, Conkright argues that the Board erred since
the evidence conpelled a finding of a pre-existing active

disability based on a 1987 work-rel ated injury, which Rock

8 Conkright cites GGo-Green Chenmical Co. v. Allen, Ky. App., 746 S.W2d 69
(1987), for the proposition that a change of physical condition, by itself,
is insufficient to support a finding of increased occupational disability.
Unli ke the present case, the evidence in G o-Geen consisted only of an
increase in functional inpairment. Additionally, both G o-Geen and Central
Cty v. Anderson, Ky. App., 521 S.W2d 246 (1975), were decided prior to the
1987 anendnent to KRS 342. 125, which pernitted reopeni ng upon evi dence of

i ncreased occupational disability due to a “change of condition” that was
interpreted by the courts as a change of physical condition. See Continental
Air Filter Co. v. Blair, Ky., 681 S.W2d 427, 428 (1984). In 1987, KRS
342.125(1) was anended and the phrase “change of condition” was replaced with
“change of occupational disability.”



settled for in the amount of 16.9% Conkright cites Wells v.
Bunch, Ky., 692 S.W2d 806, 808 (1985), quoting Giffin v. Booth
Menorial Hospital, Ky., 467 S.W2d 789, 790 (1971), for the
follow ng rul e:

“The test is not whether the enploye [sic]
i s working, but how nuch, if any,
occupational disability, by the standards
enpl oyed in determ ning all owance for

wor knmen’ s conpensation benefits, the

enpl oye’s [sic] condition evidenced

i mredi ately before he received the second
injury.”

Conkright contends that since Rock had a pre-existing active
di sability, Rock’s weekly benefits for experiencing total
occupational disability are erroneous. However, the ALJ
rejected this argunent and concl uded:

The parties are the ones obligated to raise
said i ssues not the Adm nistrative Law
Judge. A Benefit Review Conference was held
on January 22, 2003 and an Order and

Menor andum was si gned and agreed to by al
parties indicating that the sol e contested
i ssue was whether or not Plaintiff had an

i ncrease in occupational disability.

Further the Adm nistrative Law Judge was in
fact well . . . [aware] of the pre-

exi sting settlenent and finds that the

Def endant / Enpl oyer failed to neet their
burden of proving that the Plaintiff
suffered fromany pre-existing active
occupational disability.

On appeal, the Board hel d:
While there was evidence in the record to

i ndi cate that Rock may have sustai ned an
occupationally disabling injury in 1987,
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there was al so testinony from Rock that he

was able to performall his job functions

prior to the 1993 injury with Conkright.

This testinony, standing alone, is

sufficient to support the award wi t hout any

carve out for a preexisting condition.?®
Accordingly, we find that the Board s review of the evidence was
not erroneous, as the ALJ s decision was based on substantia
evi dence.

Based on the foregoing, the opinion of the Wrker’'s

Conpensation Board is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE RANDALL
ROCK
Ronald M Sullivan
Sul l'i van, Mbuntj oy, Dani el Caslin
Stai nback & MIler, P.S. C Caslin Law O fices, P.S. C
Onensbor o, Kentucky Onensbor o, Kentucky

BRI EF FOR APPELLEE ROBERT L.
VWH TAKER, DI RECTOR OF
WORKERS' COVPENSATI ON' FUNDS

David W Barr
Frankfort, Kentucky

° “A worker’s testinmony is conpetent evidence of his physical condition and of
his ability to performvarious activities both before and after being
injured.” MNMNutt Construction, 40 S.W3d at 860. See also Hush v. Abrans,
Ky., 584 S.W2d 48 (1979).
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