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JOHNSON, JUDGE: The Conmonweal th of Kentucky, State Board for

El enentary and Secondary Education (State Board) has appeal ed

froman order of the Letcher Crcuit Court entered on March 28,



2002, which found that Truman Hal comb and Phillip Brown, the
appel | ees herein, had not received notice of their schedul ed
hearing date in accordance with the procedural requirenments of
KRS' 161.765(2). The trial court ordered that Hal comb and Brown
be reinstated to their former positions and that the State Board
provi de conpensation to Halconb and Brown for “all |ost wages

and other benefits” since their “wongful ternination.”?

Havi ng
concl uded that the procedural notice requirenments of KRS
161. 765(2) were not followed, but that the trial court erred by
ordering the State Board to conpensate Hal conb and Brown with
back-pay, we reverse and remand for further proceedings.

The rel evant facts of this case are not in dispute.
Hal comb and Brown were both enpl oyed by the Letcher County Board
begi nning in approximately 1963. Hal conb began hi s enpl oynent
as a classroomteacher, was pronoted to assistant principal in
1981, and eventual ly assumed an adm nistrative position as
el ementary supervisor in 1986. Brown al so began his enpl oynent

as a classroomteacher, but was |ater pronoted to assistant

principal, principal, and finally to secondary supervisor.

! Kentucky Revised Statutes.

2 The trial court ordered the Board of Education of Letcher County, Kentucky
(Letcher County Board) to reinstate Hal conb and Brown to their former
positions. The Letcher County Board appeal ed that order in a separate appea
(2002- CA- 001375- MR) whi ch has been dism ssed pursuant to a settl enent
agreenent .



Brown was enpl oyed as secondary supervisor for approxinmately 19
years.

On June 9, 1994, the State Board and the Letcher
County Board entered into an agreed order whereby the Letcher
County Board woul d becone a “state-managed district” pursuant to
KRS 158. 785. The basis for this agreed order was that an audit
of the school system had revealed a pattern of ineffective and
inefficient admi nistration of the school district.
Specifically, the audit disclosed that a continuous decline in
student enrollnment within the school systemhad resulted in an
instructional oversight problem i.e., the admnistrator to
student ratio was excessive. Initially, the Letcher County
Board was pernmitted to actively participate in the devel opnent
and i npl enentation of an inprovenent plan.

Shortly before the State Board and the Letcher County
Board entered into the agreed order, but subsequent to the
finding that the Letcher County school system had deficiencies
with regard to instructional oversight, Mchael King, then-
i nteri msuperintendent of Letcher County Schools,?® recomrended
conmbi ning four central office positions into three “new
positions. |In addition, King recomended that Hal conb and Brown

be laterally transferred into two of these three positions.

3 King's position as interimsuperintendent |apsed when the Letcher County
Board resuned | ocal control of the school district.



However, on April 24, 1995, King was called to neet
w th, anmong others, then-Conm ssioner of Education Dr. Thomas
Boysen.* At this meeting, a decision was made to eliminate five
positions in the central office, two of which were held by
Hal conb and Brown. By individual letters dated April 24, 1995,
Hal conb and Brown were inforned that their respective positions
wer e bei ng abolished pursuant to the school district’s
reorgani zation plan. These letters also inforned Hal conb and
Brown that they were being denoted to the position of classroom
t eacher. ®

By identical notices dated May 2, 1995, Hal conb and
Brown i nfornmed King pursuant to KRS 161. 765(2), that they were
requesting a hearing regarding their respective denotions. By
letters dated May 5, 1995, King sent Hal conb and Brown notices
acknow edgi ng recei pt of their requests for a hearing.
Specifically, King’s letters stated in pertinent part as
foll ows:

In accordance with KRS 161. 765, your
hearing is being scheduled for May 15, 1995,
which is 20 days after you received notice

and a witten statenent of the grounds for
denotion on April 25, 1995.

4 Conmi ssi oner Boysen was succeeded by Wl mer Cody in 1996, who was | ater
succeeded by Gene Wl hoit in 2000.

° Neither Hal comb nor Brown was accused of any w ongdoi ng; their denotions
stemed solely fromthe decision to reorganize the central office in response
to declining student enroll nment.



The hearing was conducted as schedul ed on May 15,
1995, before Debbie Hendricks, a hearing officer for the State
Board.® Followi ng the hearing, Hendricks rendered a decision
uphol di ng the denotions of Hal conb and Brown.

On May 25, 1995, after Hal conb’s and Brown’s
applications for three other adm nistrative positions within the
school system were deni ed, both nen served notice through King
that they were electing to retire in order to avoid a reduction
in their retirement benefits. |In these letters, Hal conb and
Brown infornmed King that although they were retiring, they were
not waiving any of their rights with respect to the denotions.

On June 9, 1995, Halconb and Brown filed a conpl ai nt
in the Letcher Crcuit Court, namng as party defendants the
State Board, the Letcher County Board, King, in his official
capacity as interimsuperintendent, and Conm ssi oner Boysen, in
his official capacity as Conmi ssioner of Education.’ In their
conpl ai nt, Hal conb and Brown all eged the foll ow ng:

1. That they were deni ed due process of |aw

under the Fourteenth Anendment to the
United States Constitution and Section 2

® Three days prior to the date of the hearing, on May 12, 1995, Conmi ssioner
Boysen issued a witten order notifying the Letcher County Board that
Conmi ssi oner Boysen, through his appoi ntees and managenent team would be
nmaki ng “all decisions previously made” by the Letcher County Board, which
ef fectively suspended all decision-nmaking authority of the Letcher County
Boar d.

” James Slone, who was also an adnministrator in the Letcher County schoo
system originally joined with Hal conb and Brown in their conplaint, but he
withdrew as a plaintiff prior to the entry of the order fromwhich the State
Board has appeal ed.



of the Kentucky Constitution when the
naned defendants failed to adequately
provide themw th a conpl ete statenent
regardi ng the reasons for their denotions
as required by KRS 161. 765(2) (b).

2. That they were denied due process of |aw
due to their assertion that Hendricks was
“a legally biased hearing officer.”

3. That in violation of KRS 161.765(2), the
heari ng was held | ess than 20 days after
t hey had requested a hearing from King,
whi ch deni ed them an opportunity to
prepare an adequat e def ense.

4. That no | egal cause was shown which would
have justified the denotion.

5. That in violation of KRS 161. 765 and KRS
161. 760, the named defendants failed to
provide witten notice of the final
action taken follow ng the hearing.

6. That Comm ssioner Boysen | acked the
authority to denote Hal conb and Brown,

t hus rendering said denotions void.

On June 29, and July 3, 1995, the naned defendants
filed notions to dismss, “on grounds of inproper venue and | ack
of jurisdiction.” They argued that since the State Board had
been naned as a party defendant, KRS 452.430 required the cause
of action to be brought in the Franklin Crcuit Court. On July
25, 1995, the trial court entered an order denying the notions
to dismss, after finding that venue was proper and that the
trial court had jurisdiction over the matter.

On June 19, 1996, the naned defendants filed a notion

requesting that Judge Samuel T. Wight, Ill recuse hinself from
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presiding over the matter. As the basis for the notion to

recuse, the nanmed defendants pointed to a separate civil action
in which the Letcher County Board and its nenbers had filed suit
agai nst Conmm ssi oner Boysen and King, challenging the manner in
whi ch sone deci sions had been nmade with respect to the operation
of the Letcher County schools.® The naned defendants noted that

in the prior action, Judge Wight had, sua sponte, recused

hi msel f on the basis of KRS 26A. 015(2)(e), which requires
recusal “where [the judge] has know edge of any other
circunstances in which his inpartiality m ght reasonably be
gquestioned.” The named defendants argued that since sone of the
same parties were involved, Judge Wight should |ikew se recuse
hi msel f from presiding over the proceedi ngs below in the instant
case. Judge Wight denied the notion to recuse.®

On July 16, 1996, Hal conb and Brown filed an anmended
conplaint, adding a claimthat the same naned defendants had
failed to state “the true reasons” for the denotions, which
according to Hal conb and Brown, rendered the denotions void and
deni ed them due process of |aw.

By an agreed order entered on August 27, 2001, the
trial court bifurcated the clains of Hal conb and Brown. The

trial court ordered that it would first hear argunments rel ated

8 95-Cl-00186.

® The date on which Judge Wight denied the notion to recuse is not clear from
the record.



to any issues surrounding the appeal of their denotions before
ruling on any other clains. After allowing the parties tine to
file briefs on the matter, the trial court entered findings of
fact, conclusions of |aw, and judgnent on March 28, 2002. Anpbng
other things, the trial court found that Hal conb and Brown had
not received notice of the schedul ed hearing date in accordance
with the procedural requirements of KRS 161.765(2). The trial
court thus ordered the Letcher County Board to reinstate Hal conb
and Brown to their fornmer positions and the State Board to
provi de conpensation to Hal conb and Brown for “all |ost wages
and ot her benefits” since their “wongful termnation.” This
appeal foll owed.

The State Board raises several clains of error on
appeal. We first address the State Board s argunent that since
it was naned as a party defendant in Hal conb’s and Brown’s
conpl aint, venue was not proper in the Letcher Circuit Court.
In resolving this issue, we turn to KRS 452. 430, KRS
161. 765(2) (f), and the version of KRS 161.790(8) which was in
ef fect when Hal conb and Brown filed their conplaint in the
Letcher Circuit Court.?

KRS 452.430 states in full as foll ows:

An action agai nst the Kentucky Board of
Education, of this state, nust be brought in

10 Hal conb and Brown filed their conplaint in the Letcher Circuit Court in
June 1995. KRS 161. 790 has since been anended twi ce, once in 1996 and again
in 1998.



the county that includes the seat of
gover nnent .

However, KRS 161.765(2)(f) provides that where an adm ni strator
wWth three or nore years of admnistrative service has been
denot ed, ' the adnministrator may appeal the school board’s
decision to uphold a denotion in the manner as provided in KRS
161. 790(8), which reads in part as follows:

The [adm ni strator] shall have the

right to nake an appeal to the Circuit Court

having jurisdiction in the county where the

school district is |ocated.

Hence, there appears to be a conflict in the above
statutes. However, it is a well-settled rule of statutory
construction that “when two statutes are in conflict, one of
whi ch deals with the subject matter in a general way and the
n 12

other in a specific way, the nore specific provision prevails.

In the case sub judice, it nust be renenbered that the

State Board was naned as a party defendant because it had
stepped in to performthe functions normally undertaken by the
Letcher County Board. Therefore, while KRS 452.430 generally
calls for suits brought against the State Board to be filed in

the Franklin Grcuit Court, KRS 161.765(2)(f) specifically

addresses those situations where an admnistrator is appealing a

| ocal school board’ s decision to uphold a denotion.

M9t is not disputed that both Hal conb and Brown had three or nore years of
adm nistrative service

12 Travel ers Indemmity Co. v. Reker, Ky., 100 S.W3d 756, 763 (2003).
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Accordingly, since the State Board was perform ng the functions
of the Letcher County Board when it upheld the denotions of
Hal conb and Brown, venue in the Letcher G rcuit Court was proper
under KRS 161.765(2)(f).

W next address the State Board s argunent that Judge
Wi ght shoul d have recused hinself from presiding over the

proceedi ngs below. In Stopher v. Conmonweal th, ** our Supremne

Court stated:

KRS 26A. 015(2) requires recusal when a
j udge has “personal bias or prejudice
concerning a party . . . [,]” or “has
know edge of any other circunstances in
which his inpartiality m ght reasonably be
guestioned.” The burden of proof required
for recusal of a trial judge is an onerous
one. There nust be a showi ng of facts “of a
character cal culated seriously to inpair the
judge’ s inpartiality and sway his judgnent.”
The mere belief that the judge will not
afford a fair and inpartial trial is not
sufficient grounds for recusal [citations
omtted].

Inits brief to this Court, the State Board cl ai ns
t hat Judge Wight should have recused hinself (1) due to Judge
Wight's previous recusal in a suit brought by nenbers of the
Let cher County Board agai nst then-Conmm ssi oner Boysen and King;
and (2) because of the State Board’ s assertion that “a judge
| ooking toward future elections would find it exceedingly

difficult to nmake unpopul ar rulings against the | ocal power

18 Ky., 57 S.W3d 787, 794 (2001).
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structure that had m smanaged the Letcher County Schools.” In
short, the State Board has failed to point to any specific facts
which would tend to “inpair [Judge Wight's] inpartiality” or
“sway his judgnent.” The State Board s nere belief that Judge
Wight mght not be inpartial is not a sufficient basis for
requiring his recusal. Accordingly, Judge Wight did not err by
denying the notion for recusal.

Next, we turn to the State Board's claimthat the
trial court erred by concluding that Hal conb and Brown di d not
receive notice according to the requirenments of KRS 161. 765(2).
The State Board argues that since Hal conb and Brown received
notice of the grounds for their dism ssal on April 24, 1995, the
procedural requirenents of KRS 161. 765(2) were satisfied even
t hough Hal conb and Brown were given only ten days to prepare for
their hearing after the hearing date was established. W
di sagr ee.

Pursuant to the statutory schene provi ded under KRS
161. 765(2), the appeal of a superintendent’s decision to denote
an administrator with three or nore years of adm nistrative
service nust proceed in the foll ow ng nmanner:

(a) The superintendent shall give witten
noti ce of the denotion to the board of

education and to the admnistrator. |If
the adm nistrator wi shes to contest the
denotion, he shall, within ten (10)

days of receipt of the notice, file a
witten statenent of his intent to

-11-



contest with the superintendent. |If

t he admi ni strator does not nmake tinely
filing of his statenent of intent to
contest, the action shall be final.

(b) Upon receipt of the notice of intent to
contest the denotion, a witten
statement of grounds for denotion,
signed by the superintendent, shall be
served on the adm nistrator. The
statement shall contain:

1. A specific and conpl ete
statenent of grounds upon
whi ch the proposed denotion
i s based, including, where
appropriate, dates, tines,
nanmes, places, and
ci rcunst ances;

2. The date, tine, and place for
a hearing, the date to be not
| ess than twenty (20) nor
nore than thirty (30) days
fromthe date of service of
the statenent of grounds for
denoti on upon the
adm ni strator.

(c) Upon receipt of the statenent of
grounds for denotion the admi nistrator
shall, within ten (10) days, file a
witten answer. Failure to file such
answer, within the stated period, wll
relieve the board of any further
obligation to hold a hearing and the
action shall be final. The board shal
i ssue subpoenas as are requested.

Thus, the above statutory schene mandates that once an
adm nistrator notifies a superintendent of his desire to contest
a denotion, the superintendent is required to provide the

admnistrator with a statenent of grounds for the denotion and
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the date, tine, and place for a hearing which is to be held not
| ess than 20 days nor nore than 30 days fromthe service of the
statenments of grounds for dism ssal. One of the key
requirenents of this provision is that after a hearing date is
set, an admnistrator is to be given no fewer than 20 days to
prepare a defense based upon the stated grounds for denotion.
In the instant case, Hal conb and Brown received
identical letters on April 24, 1995, which notified them of
their denotions, and stated the grounds for the denotions. By
letters dated May 5, 1995, Hal conb and Brown recei ved notice
that a hearing had been set for May 15, 1995. Hence, while
Hal conb and Brown were aware of the grounds for their denotions
for nore than 20 days prior to the schedul ed hearing date, they
were not given 20 days to prepare their defense after the
heari ng date was established. Therefore, the notice
requi renents of KRS 161. 765(2) were not satisfied.

The State Board’s reliance on Estrei cher v. Board of

4

Education of Kenton County, Kentucky,* is misplaced. In

Estrei cher, our Suprenme Court held that a notice provided to an
adm ni strator establishing a hearing date could incorporate by
reference the grounds for the denotion that had been stated in

previ ous comuni cations.' However, in Estreicher, due to the

14 Ky., 950 S.W2d 839 (1997).

15 |d. at 842.
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granting of a continuance, the adm nistrator was given nore than
20 days fromthe date of the notice establishing a hearing date
in which to prepare a defense.® The Supreme Court noted t hat
under the facts of that case, the purpose behind the 20-day
notice requirenent, i.e., to “appris[e] [adm nistrators] of the
tinme available to prepare for the inpending hearing,” had been
satisfied. !’

However, in the case sub judice, Hal conb and Brown

were not given 20 days to prepare a defense after being notified
that a hearing date had been established. Although Hal conb and
Brown were nade aware of the grounds for their denotions on
April 24, 1995, they were not notified that a May 15, 1995,
heari ng date had been established until My 5, 1995. Thus,
Hal conb and Brown had only 10 days in which to prepare a
defense. Accordingly, the trial court did not err by concl uding
t hat Hal conb and Brown had not received notice of the hearing
date in accordance with the requirenents of KRS 161. 765(2).

We next address the State Board s argunent that the
doctrine of sovereign immunity precluded an award for damages

agai nst the State Board and any state officials sued in their

16 |d. at 843.

7 1d. (discussing the 20-day notice requirement and stating that “we feel
that the requirenent of setting a tinme, date and place for a hearing enbodied
in KRS 161.765(2)(b)(2) protects administrators, apprising themof the tine
avai l abl e to prepare for the inpending hearing”).
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official capacities, and that the trial court therefore erred by
ordering the State Board to pay Hal conb and Brown for “all | ost
wages and ot her benefits.” W do not believe under the
statutory schenme at issue herein that it is necessary to
consi der the doctrine of sovereign inmunity,!® but we do agree
that the trial court erred by ordering the State Board to
conpensate Hal conb and Brown wi th back- pay.

As we nentioned previously, pursuant to KRS
161. 765(2)(f) and KRS 161. 790(8), an adm nistrator with three or
nore years of service has the right to appeal a school board’'s
deci sion to uphold his denotion in the circuit court in the
county where the school district is located. |In the instant
case, when Hal conb and Brown filed their appeal in the Letcher
Circuit Court, KRS 161.790(8) read in pertinent part as follows:

The [adm nistrator] shall have the
right to nake an appeal to the Crcuit Court
having jurisdiction in the county where the
school district is |located. The appea
shall be conmmenced by filing a petition
agai nst the | ocal board of education and the
superintendent. The petition shall state
t he grounds upon which the [adm ni strator]
relies for a reversal or nodification of the
order of termnation of contract. Upon
service or waiver of sunmons in the appeal,
the tribunal, wth the assistance of the
chief state school officer, shall transmt
to the clerk of the court for filing a
transcript of the original notice of charges
and a transcript of all evidence considered
at the hearing before the tribunal.

8 See generally Yanero v. Davis, Ky., 65 S.W3d 510 (2001) (di scussi ng vari ous
i munity doctrines under Kentucky |aw).

-15-



The court shall hear the appeal upon the

record as certified by the tribunal and

shal | di spose of the appeal in summary

manner [enphases added].

This version of KRS 161.790(8), which becane effective

on July 13, 1990, is significantly different than the previous
version, KRS 161.790(6). From 1964 through July 12, 1990, KRS
161. 790(6) stated in relevant part as follows:

The [adm nistrator] shall have a right
to make an appeal both as to law and as to
fact to the circuit court. . . . Such
appeal shall be an original action in said
court and shall be commenced by the filing
of a petition against such board of
education, in which petition the facts shal
be al |l eged upon which the teacher relies for
a reversal or nodification of the order of
termnation of contract. Upon service or
wai ver of summons in said appeal, such board
of education shall forthwith transmt to the
clerk of said court for filing a transcript
of the original notice of charges and a
transcript of all evidence adduced at the
heari ng before such board, whereupon the
cause shall be at issue without further
pl eadi ng and shall be advanced and heard
wi t hout delay. The court shall exam ne the
transcript of record of the hearing before
t he board of educati on and shall hold such
additional hearings as it may deem
advi sable, at which it may consider other
evidence in addition to such transcript and
record. Upon final hearing, the court shal
grant or deny the relief prayed for in the
petition as may be proper under the
provi sions of KRS 161.720 to 161.810 and in
accordance with the evidence adduced at the
heari ng [ enphasi s added].

After considering these statutory changes, we concl ude

t hat when KRS 161. 790(8) was enacted in 1990, the Cenera
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Assenbly intended to circunscribe the ability of a review ng
court to second-guess the personnel decisions of a
superintendent and/or a |ocal school board. For exanple, unlike
the authority granted to a circuit court under the forner KRS
161. 790(6), pursuant to KRS 161.790(8), the circuit court was no
| onger authorized to take additional proof, nor was it permtted
to “grant or deny the relief prayed for in the petition as my
be proper under the provisions of KRS 161.720 to 161.810. . . .~
Rat her, by mandating that the circuit court conduct the appea

in a “summary manner,” the Legislature provided for a form of

judicial review as contenpl ated by Anerican Beauty Hones Corp.

v. Louisville and Jefferson County Planning and Zoni ng

Conmi ssion. ' In Amrerican Beauty Homes, the forner Court of

Appeal s held that in reviewing the action of an adm nistrative
agency, a court is limted to determ ning whether the agency’s

action was arbitrary by considering three primary factors, i.e.,

(1) did the agency act in excess of its statutory authority; (2)
were the parties affected by the agency’'s action afforded
procedural due process; and (3) is there substantial evidence in

the record supporting the agency’s deci sion. ?°

19 Ky., 379 S.W2d 450 (1964). See also Gallatin County Board of Education v.

Mann, Ky. App., 971 S.W2d 295, 300 (1998)(discussing judicial review under
the 1990 version of KRS 161.790 and citing the American Beauty Hones
deci si on).

20 Anerican Beauty Hones, supra at 456.
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In the case at bar, our review of the record shows
that the circuit court did not limt the manner in which it
revi ewed Hendricks’s decision to that as contenpl ated by KRS

161. 790(8) and Anerican Beauty Hones. Rather, contrary to the

procedure that was spelled out in KRS 161.790(8), the circuit
court permtted the parties to engage in an extensive and
protracted period of discovery. |In addition, after determ ning
t hat Hal conb and Brown had not received notice of their hearing
date in conpliance with KRS 161. 765(2), the circuit court did
not sinply reverse Hendricks's decision and remand the matter
for further proceedings. Instead, the trial court ordered that
the State Board conpensate Hal conb and Brown with back- pay.
Sinply stated, KRS 161.765(2) and KRS 161. 790(8) do not
contenpl ate that a school district’s failure to conply with the
procedural notice requirenents of KRS 161.765(2) will entitle an
adm nistrator to receive back-pay. Rather, if the procedura
requi renents of KRS 161. 765(2) are not satisfied, the proper
remedy is a reversal of the school board s decision and a remand
of the matter so that a hearing can be conducted in conpliance
with the requirenments of KRS 161.765(2). Therefore, since a
remand of the matter for further proceedi ngs was the proper
remedy for the procedural due process violation in question, the

doctrine of sovereign i munity was not invoked.?

2L |'f the statutory scheme applicable to adninistrators provided for payments
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Hal comb and Brown have cited several cases in support
of their contention that since they did not receive notice as
contenpl ated by the requirenents of KRS 161. 765(2), the tria
court was justified in awardi ng them with back-pay.? W
di sagree. In each of those cases cited by Hal conb and Brown,
the procedural violations at issue occurred under different
statutory provisions. In short, none of the cases relied upon
by Hal comb and Brown stand for the proposition that the failure
of a school board to follow the procedural notice requirenents
of KRS 161.765(2) wll justify an award of back- pay.

Accordingly, we reverse that portion of the trial

court’s ruling ordering that Hal conb and Brown be conpensated

of lost salary, such as KRS 161.790(7) provides for teachers, then the
argunent could be made that the Legislature had specifically waived the
def ense of sovereign immunity as to these particul ar damages.

22 See Settle v. Camic, Ky.App., 552 S.W2d 693 (1977) (hol ding that the schoo
board had failed to follow the requirenments of KRS 161.760); Harlan County
Board of Education v. Stagnolia, Ky.App., 555 S.W2d 828 (1977) (uphol di ng the
trial court’s order that assistant principal be reinstated to forner position
after determning that evidence supported the trial court’s finding that the
school board had acted arbitrarily under the forner KRS 161.162, and that the
school board shoul d have conducted a hearing pursuant to KRS 161.765); Mller
v. Board of Education of Hardin County, Ky.App., 610 S.W2d 935

(1980) (determ ning that the school board had failed to follow the

requi rements of KRS 161. 760) (superceded by statute, see KRS 160.390 and KRS
161.760); Stafford v. Board of Education of Casey County, Ky.App., 642 S. W 2d
596 (1982)(determning that the school board had failed to conply with the
requi renments of KRS 160.380); Banks v. Board of Education of Letcher County,
Ky. App., 648 S.W2d 542 (1983)(determ ning that the school board had failed
to the follow the requirements of KRS 161.760) (superceded by statute, see KRS
160. 390 and KRS 161. 760); Daugherty v. Hunt, Ky.App., 694 S.W2d 719

(1985) (uphol ding the trial court’s order that former principal be paid the
sanme sal ary he received as principal during the succeeding year follow ng his
denotion due to the school board s failure to follow the requirements of KRS
161. 760) (superceded by statute, see KRS 160.390 and KRS 161. 760); Board of
Educati on of McCreary County v. WIllianms, Ky.App., 806 S.W2d 649

(1991) (uphol ding the trial court’s award of danages based upon the schoo
board's failure to follow the requirements of KRS 161.760(3)).
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wi th back-pay. |In addition, since we have concl uded that

Hal conb and Brown did not receive notice according to the

requi renments of KRS 161.765(2), we remand to the trial court
with instructions to further remand this matter for a hearing in
conpliance with the procedural requirenents of KRS 161. 765(2).
Fol l owi ng this due process hearing, if Halconb and Brown desire
to appeal the school board s new decision, they may do so
pursuant to KRS 161.765(2)(f). Finally, if the Letcher Circuit
Court is once again asked to review the decision of the schoo
board, it nust conduct the review according to the Anmerican

Beauty Homes standard di scussed above. 23

2 The circuit court should also be mindful that “[t]he decision of whether to
denpte an adm nistrator under KRS 161.765 is left “to the sound discretion of
the | ocal superintendent and board of education,” and the stated grounds for
denotion are valid as long as “those grounds [are] not [ ] arbitrary or
unreasonabl e or otherwise [ ] violative of a right protected by the State or
Federal Constitutions.” See MIller, 610 S.W2d at 937. Furthernore, in
Hooks v. Smith, Ky.App., 781 S.W2d 522, 523-24 (1989), this Court stated:

The appel | ant argues that she had a property
interest in her job and that she has been deni ed due
process of |aw under the fourteenth amendnent because
of the statute’s failure to forewarn her of the kind
of conduct which would result in denotion. The
problemw th this argument is that under the
statutory scheme, unlike a teacher, see KRS 161. 740,
a school administrator, even one who has conpl eted
three years admnistrative service, is not ever
granted a “continuing service contract” as an
adm nistrator. This court has spoken of an
“administrator with tenure[.]” Strictly speaking
however, an adni ni strator has been given no right of
tenure to an administrative position and nmay be
renoved from such position by the |ocal board of
educati on upon recomendati on of the superintendent
for any reason not offending some right protected by
the state or federal constitutions or KRS 161.162. %
At best, the statute gives an adninistrator with at
| east three years experience an additional procedura
opportunity to convince the board of the |ack of
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Based on the foregoing, the order of the Letcher
Circuit Court is reversed and this matter is remanded for

further proceedi ngs consistent wth this Opinion.

ALL CONCUR.
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nerit in the superintendent’s reconmendation of
denotion, or that it violates a constitutional or
statutory right. |In short, our statutory scheme does
not appear to have created a “property interest” in a
school administrator in continued enploynent as an
adm ni strator, although it does secure the right to
certain procedural safeguards [citations omtted].
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