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BUCKI NGHAM JUDGE. M chael J. Silloway appeals from an order of
the Jefferson Fam|ly Court determining that it |acked
jurisdiction to consider his notion to nodify his child support
obligation, to set a specific visitation schedule, and to

provi de for the renewal of his daughter’s passport. W affirm

in part, reverse in part, and renand.



M chael and Janice Dagnmar Silloway were married in
Tennessee in 1984. They have three mnor children. On May 8,
1998, while the parties were living in Kentucky, Dagmar filed a
petition for |egal separation in the Jefferson Fam |y Court.
The parties soon noved to Germany, and on June 4, 1999, the
court dism ssed Dagmar’ s petition w thout prejudice.

Wiile in Germany, Dagmar filed a petition for divorce
with the famly court in CGeislingen, Germany. On Septenber 29,
2000, the German famly court entered a decree and granted the
parties a divorce. Dagmar was granted custody of the children,
and she and the children remained in Germany. M chael, who was
ordered to pay child support, eventually returned to Kentucky.

At various tinmes, the Jefferson Famly Court has
exercised jurisdiction over this case. On April 23, 2001,
Dagmar filed a notion with the court and asked it to extend ful
faith and credit to the German divorce decree so that the
Def ense Fi nance and Accounting Service (DFAS) woul d recogni ze
the decree and enforce certain property rights due her pursuant
to the Forner Spouses Protection Act.® On May 1, 2001, the court
entered an order granting full faith and credit to the Gernan
di vorce decr ee.

On March 20, 2002, the court entered an agreed order

bet ween Dagnar and M chael setting Mchael’s child support

! Mchael had retired fromthe U.S. mlitary.



payment at $650. 00 per nonth pursuant to the order of the German
famly court. The agreed order recogni zed that the trial court
and the German famly court both had jurisdiction over the
parties’ case in that the agreed order could only be nodified by
witten agreenent between the parties, by order of the Gernman
famly court, or by order of the trial court. The court entered
a second agreed order, also on March 20, 2002, in which M chael
agreed to pay an extra $100.00 per nonth in child support.

In May 2002 Dagnmar once again filed a notion with the
court. Therein, she requested an order regarding her and
M chael’s identity to fulfill some requirenent of the DFAS. On
June 3, 2002, the court entered an order which set forth both
Dagmar’s and M chael’s social security nunbers. On August 22,
2002, Dagmar filed a notion for Mchael to reinburse her for
extraordi nary medi cal expenses in connection with one of the
children. The court entered an order regarding the expenses on
Sept enber 4, 2002.

On Cctober 31, 2002, Mchael filed a notion with the
Jefferson Famly Court that ultimately led to this appeal. In
his notion, M chael requested a reduction in his child support
obl i gation based on a material change in circunstances. He also
requested the court to set a specific visitation schedule with
the children while in Germany for the Christmas holidays. He

further requested the court to force Dagmar to renew his
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daughter’s passport or, in the alternative, to force her to
relinquish the child s expired passport to himso he could renew
it.

On Decenber 18, 2002, the court entered an order
denying M chael’s notion on the ground that it |acked
jurisdiction to consider it. First, the court determ ned that
Dagmar had previously requested the court to exercise
jurisdiction strictly for purposes of enforcing Mchael’s
spousal and child support obligations under the Gernman decree.
Further, based on its review of docunents filed with the German
court and based on a letter received from Dagrmar’s attorney in
Germany, the court found that M chael had notions currently
pendi ng before the German court concerning the sane issues
contained in his notion before the trial court.?

The court based its decision on Kentucky' s version of
the Uniform Child Custody Jurisdiction Act (UCCIA). See KRS
403. 400-.620. Specifically, the court relied on KRS 403. 450(1)
whi ch states as foll ows:

A court of this state shall not exercise its

jurisdiction under KRS 403.420 to 403.620 if

at the time of filing the petition a
proceedi ng concerni ng the custody of the

2 The record does contain evidence that Mchael had filed a notion concerning
visitation with the German court. However, there is nothing in the record to
i ndicate that he ever filed a nmotion to nodify his child support with the
German court.

3 Kent ucky Revised Statutes.



child was pending in a court of another

state exercising jurisdiction substantially
in conformty with KRS 403.420 to 403. 620,

unl ess the proceeding is stayed by the court
of the other state because this state is a
more appropriate forumor for other reasons.*

The court also relied on KRS 403.530(1) which states as foll ows:

If a court of another state has nmade a

custody decree, a court of this state shal

not nodify that decree unless it appears to

the court of this state that the court which

rendered the decree does not now have

jurisdiction under jurisdictiona

prerequi sites substantially in accordance

wi th KRS 403. 420 to 403.620 or has declined

to assune jurisdiction to nodify the decree

and the court of this state has

jurisdiction.
Because the court found that the action in the German court had
not been stayed, it concluded that only the German court had
jurisdiction to resolve the issues raised by Mchael in his
notion. Following the entry of the court’s order denying
M chael s notion based on | ack of jurisdiction, Mchael filed
this appeal.

W will address the portion of Mchael’s notion that
requested the court to set specific visitation first. W begin
by noting that the issue of custody had been finally determ ned

in Dagmar’s favor by the German decree. By seeking to establish

specific visitation rights with the children in Germany, M chael

4 Al though KRS 403.450(1) refers to a custody action pending in another state,
the provisions of the UCCIA have international application. See KRS 403.620.



was essentially attenpting to have the court nodify the custody
decree. He clains that Kentucky was the “hone state of the
child[ren]” and that the Jefferson Fam |y Court had jurisdiction
to nodify the custody decree pursuant to KRS 403.420(1)(a). In
support of his argunment, M chael refers to Dagmar’s petition for
| egal separation filed in May 1998.

We di sagree with M chael’s argunent that Kentucky was
the hone state of the children. While it is true that Kentucky
was the children’s hone state when the petition for |ega
separation was filed with the Jefferson Famly Court in 1998,
that action was eventually di sm ssed and the divorce was filed
and obtained in Germany. The Kentucky action was reopened in
2001 so that Dagmar coul d obtain enforcenent of the Gernman
decree. However, when M chael commenced his action by filing a
notion to set specific visitation, Kentucky was not the
children’s hone state. Rather, since the German court had
al ready ruled on custody and Mchael’s visitation issues, the
trial court correctly determ ned in accordance with KRS
403.530(1) that it did not have jurisdiction to consider
M chael’s notion as it related to visitation.®> In short, we
affirmthe trial court’s ruling wherein it determned that it

| acked jurisdiction to consider the visitation issue.

5> Wiere a court is without jurisdiction to award custody, it is also without
jurisdiction in regard to visitation. See Gines v. Gines, Ky. App., 566
S.W2d 814, 818 (1978).




However, we agree with Mchael that the trial court
erred inits determnation that it |lacked jurisdictionto
consider his notion to nodify his child support obligation. As
we have noted, the trial court relied on the UCCIA in its
determnation that it |acked jurisdiction concerning this issue.

M chael relies primarily on Hall v. Hall, Ky., 585 S.W2d 384

(1979), to support his argunment. W agree that the case is
applicable to the facts herein.

In the Hall case the husband and wife were divorced in
New Mexi co, and the wife was granted custody of the two
children. The husband was ordered to pay $100 per nonth for the
support of each child. The wi fe subsequently noved to | ndiana
with the children, and the husband subsequently noved to
Kentucky. The wife then noved the Kentucky circuit court to
nodi fy the New Mexi co decree and raise the husband s child
support obligation. The circuit court granted the notion and
rai sed the support obligation of the husband to $200 per nonth
per child. Although this court reversed the circuit court, the
Kent ucky Suprene Court granted discretionary review, reversed
this court, and affirmed the trial court. 1d. at 385.

Cting Kul ko v. Superior Court, 436 U S. 84, 98 S. C.

1690, 56 L.Ed.2d 132 (1978), our suprene court determ ned that
the Kentucky circuit court was “the proper forumto determ ne

t he amount he should be required to pay for the support of his
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children.” 585 S.W2d at 386. In distinguishing between
jurisdiction to decide child support issues and jurisdiction to
deci de child custody issues, the court stated as foll ows:

Jurisdiction to decide child support
i ssues is conferred upon the circuit courts
by KRS 403. 210 i ndependently of the
stringent restrictions placed upon the
exercise of the child custody jurisdiction
conferred by KRS 403.260. [Footnote
omtted.] It is clear to us that the theory
of “divisible divorce,” which recognizes
that the nmultiple issues in donestic
rel ati ons cases have distinct and separate
jurisdictional foundations and may be
determ ned i ndependently of each other, is
alive and well. [Citation omtted.]

Id. at 385-86. The only significant difference between the
facts in the Hall case and the facts in the case sub judice is
that the party noving for nodification of child support in the
Hal | case was the obligee, while the party noving for

nodi fication in this case is the obligor. W do not believe
this difference has any significance in determ ning
jurisdiction.

In MCorm ck v. McCorm ck, Ky., 623 S.W2d 909 (1981),

our supreme court stated, “[i]t is axiomatic that we should
provide a forumfor those seeking to nodify child support awards
when there is a fair justification or legitimte reason for us
to do so.” Id. at 910. Further, the court stated that “[while
there is no conparabl e statute governing child support, the

factors set forth in the child-custody statute, KRS 403. 420,
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of fer instructive guidelines for determning this state’s
interest in assumng jurisdiction.” |d. Considering those
factors, we conclude that Kentucky was a proper forumfor

M chael to seek nodification of his child support obligation.
Qur reasoning is based on the fact that M chael resides here and
that the parties have previously avail ed thensel ves of the
jurisdiction of this court in connection with the child support
obligation. Further, there is nothing in the record indicating
that M chael was also pursuing a notion to nodify child support
in the German court. Thus, we reverse the portion of the
court’s order determining that it |acked jurisdiction to nodify
the child support obligation and remand the case for further
proceedi ngs in that regard.

Finally, Mchael noved the trial court to provide for
the renewal of his daughter’s passport. Although he appeal ed
fromthe court’s order denying jurisdiction, he did not raise
any specific argunent in his brief concerning this issue. Thus,

we affirmthe court on the issue.

W affirmin part, reverse in part, and remand.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Ti not hy Deni son Geri G Anderson
Loui svill e, Kentucky Ander son Law Center, PSC

Loui sville, Kentucky



