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BEFORE: BUCKI NGHAM M NTON AND TAYLOR, JUDGES.
TAYLOR, JUDGE: G oria Duncan brings this appeal froma My 2,
2003, summary judgnent of the Jefferson Circuit Court. W
reverse and renmand.

On July 18, 2002, appellant filed a pro se conplaint?
against inter alia appellee. Therein, it was alleged that

appellee failed to neet the standard of care as to the

11t was established that an attorney from Chio assisted appellant in drafting
the conpl aint.



adm ni stration of anesthesia during a surgical procedure
performed on July 19, 2001. She alleged to have suffered brain
damage as a result of the surgery. On August 6, 2002, appellee
filed an Answer and propounded Request for Adm ssions to
appel lant. The requests were personally served upon appell ant.

On Septenber 17, 2002, counsel for appellant entered
an appearance and on Cctober 3, 2002, filed a notion seeking
| eave of court to file a | ate Response to Adni ssions propounded
by appellee. The circuit court ultimately deni ed appellant’s
nmotion to file the response by order entered Decenber 6, 2002.
On March 13, 2002, appellee noved for sunmary judgnent. On My
2, 2003, the circuit court granted summary judgnent in favor of
appel | ee based on the adm ssions, thus precipitating this
appeal .

Appel I ant contends the circuit court conmtted
reversible error by denying her notion to file a | ate response
to adm ssions propounded by the appellee. W nust agree.

The adm ssions at issue were as foll ows:

REQUEST NO. 1:

Pl ease admt or deny that the Plaintiff
or the Plaintiffs representative did not
consult with any qualified health care
prof essional prior to the filing of this
action, to determne if the care provided to
G@oria D. Duncan by this specific Defendant,
as di stinguished fromthe Co-Defendants
herein, deviated fromthe accepted standard
of hospital care.



REQUEST NO. 2:

Pl ease admt or deny that no qualified
health care professional has criticized the
care rendered by this specific Defendant, as
di stingui shed fromthe Co-Defendants herein,
to Aoria D. Duncan as having deviated from
t he accepted standard of hospital care.

REQUEST NO. 3:

Pl ease admt or deny that Plaintiffs
are unable to state through expert testinony
that the care rendered by this specific
Def endant, as distingui shed fromthe Co-

Def endants herein, to a reasonabl e degree of
medi cal probability, caused Aoria D
Duncan’s injuries.

REQUEST NO. 4:

Pl ease admt or deny that Plaintiffs
are unable to state through expert testinony
that the care rendered by this specific
Def endant, as distinguished fromthe Co-

Def endants herein, to a reasonabl e degree of
nmedi cal probability, was a substantia
factor in the cause of Goria D. Duncan’s

i njuries.

REQUEST NO. 5:

Pl ease admt or deny that the Plaintiffs are
unabl e to state through expert testinony
that the care rendered by this specific

Def endant, as distingui shed fromthe Co-

Def endants herein, to Goria D. Duncan
deviated fromthe accepted standard of

hospi tal care.

Ky. R Gv. P. (CR) 36.01 governs requests for

adm ssions and states, in relevant part, as foll ows:



foll ows:

(1) A party may serve upon any other party a
witten request for the adm ssion, for

pur poses of the pending action only, of the
truth of any matters within the scope of
Rul e 26.02 set forth in the request that
relate to statenents or opinions of fact or
of the application of law to fact, including
t he genui neness of any docunents descri bed
in the request.

(2) Each matter of which an adm ssion is
requested shall be separately set forth.

The matter is admtted unless, within 30
days after service of the request, or within
such shorter or longer tinme as the court nay
allow, the party to whomthe request is
directed serves upon the party requesting
the adm ssion a witten answer or objection
addressed to the matter, signed by the party
or by his attorney, but, unless the court
shortens the tine, a defendant shall not be
required to serve answers or objections
before the expiration of 45 days after
service of the summons upon him

CR 36. 02 governs the effect of adm ssion and

Any matter admtted under Rule 36 is

concl usively established unless the court on
notion permts wthdrawal or anmendnent of
the adm ssion. Subject to the provisions of
Rul e 16 governi ng anmendnment of a pretrial
order, the court may permt wthdrawal or
anendnent when the presentation of the
nerits of the action will be subserved

t hereby and the party who obtained the

adm ssion fails to satisfy the court that

wi t hdrawal or anmendnent will prejudice him
in maintaining his action or defense on the
nmerits. An adm ssion nade by a party under
Rule 36 is for the purpose of the pending
action only and is not an adm ssion by him
for any other purpose nor nay it be used
agai nst himin any other proceedi ng.
(Arended effective Cctober 1, 1971.)
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Juxt aposi ng CR 36.01 and CR 36.02, we are of the opinion that an
adm ssion is deened adnmitted if a party fails to respond within
thirty (30) days after service or wwthin such tinme as the court
may specify; thereafter, the adm ssion is conclusively
established unless it is w thdrawn or anended.

Here, appellant failed to respond within the specified
time period (thirty days) to the adm ssion; thus, the adm ssion
was conclusively established. Any effort to set aside that
adm ssion nust proceed under CR 36.02. Even though appel |l ant
cited CR 36.01 in her notion to file late responses to
adm ssions, we believe the appropriate procedure was to file a
notion for wthdrawal or amendnent of adm ssion under CR 36.02.
We shall consider her notion as being filed under CR 36.02 and
anal yze this issue accordingly.?

Under CR 36.02, w thdrawal or amendnent of adm ssion
is allowed when “the presentation of the nerits of the action
wi |l be subserved thereby and the party who obtained the
adm ssion fails to satisfy the court that w thdrawal or
amendnment wll prejudice himin maintaining his action or

defense on the nerits.” |Indeed, it has been pointed out that

2 Fed. R Cv. P. 36(b) is substantially simlar to Ky. R Cv. P. 36.02. The
Federal Courts have recognized that a request to file late answers to

adni ssions is equivalent to a request to w thdraw adni ssions under Rule 36(b)
and such request should be anal yzed under Rule 36(b). See Warren v.

I nternational Brotherhood of Teansters, 544 F.2d 334 (8" Gir. 1976); Herrin
v. Blackman, 89 F.R D. 622 (1981).




“[t]he burden is on the party resisting the anendnent to prove

prejudice.” 6 Kurt A Philipps, Jr., Kentucky Practice, CR

36.02 (5'" ed. 1995).

In this case, we believe it evident that anendnent of
the adm ssions would certainly pronote the presentation of the
case upon the nerits. |Indeed, we can hardly say the interests
of justice are furthered by having dispositive issues deci ded by
way of a m ssed deadline. Moreover, appellee failed in this
appeal and also failed below to present sufficient evidence of
prejudicial effect. The adm ssions were propounded on August 6,
2002, and appellant filed the notion to respond on Cctober 31,
2002, sone twenty-seven days after its due date. W observe the
circuit court did not nmake a finding of prejudice as required
under CR 36.02 and failed to consider if the nmerits of the case
woul d be subserved by amendnent as al so required under CR 36.02.

In sum we are of the opinion the circuit court
commtted error by failing to allow appellant to anend the
adm ssions under CR 36.02. Additionally, we view the adm ssions
relied upon by the circuit court in its sunmary judgnment as
being | ess than dispositive of appellee’s liability. See Lew s
v. Kenady, Ky., 894 S.W2d 619 (1994). As the circuit court
erroneously relied upon the adm ssions in granting sunmmary
j udgnent, we conclude that summary judgnment was inproper. CR

56.



For the foregoing reasons, the sunmary judgnment of the
Jefferson Circuit Court is reversed and this cause i s remanded

for proceedings consistent with this opinion.
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