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McANULTY, JUDGE. Appellant Janice E. Ford (hereinafter

appel lant) has filed two separate appeals which will be heard
together. Appeal No. 2002- CA-000252- MR appeal s her conviction
in the McCracken Circuit Court for trafficking in a controlled
subst ance, possession of drug paraphernalia, and being a
persistent felony offender in the first degree. Appeal No.
2002- CA- 002246- MR pertains to the court’s denial of a Mtion

pursuant to CR 60.02. Appellant asserts numerous errors were



committed in her trial. W have reviewed her argunments on
appeal, and we affirmin part and vacate in part the Court’s
j udgnment and remand for a new trial.

The charges in this case were brought agai nst
appel l ant foll ow ng an undercover drug buy arranged by the
Paducah police departnment. A police detective sent a
confidential informant to nmake a buy from appellant at the Mni-
Mo notel in Paducah. The detective and another officer
conducted el ectronic surveillance by both nonitoring over a
recei ver and recording the conversations between the infornmnt
and appellant. They al so observed the informant enter and | eave
appellant’s roomat the notel. Follow ng the transaction, the
detective net with the informant and recovered a baggie
contai ning a substance fromher. The detective perforned a
field test which indicated that the substance purchased at the
notel was cocaine. The detective obtained a search warrant, and
| ater that sane night searched appellant’s notel room
Appel | ant was present and was in possession of the buy noney
fromthe informant whi ch had been photocopi ed by police.

The police |laboratory tested the baggie the infornmant
obt ai ned from appell ant, and ot her baggies fromthe room
cont ai ni ng white powder suspected of being cocaine. The |ab

al so tested electronic scales and a nakeup bag containing a



mrror, all with a white residue. The baggies and the
el ectronic scales tested positive for cocaine.

Appel lant first alleges that the trial court erred in
failing to transfer her case to another division of the
McCracken GCircuit Court. As grounds for the notion to transfer,
appel lant’ s counsel stated that Judge Cyner’s son was a
material witness in the case. KRS 26A. 015(2)(d)4 states that
any judge of the Court of Justice shall disqualify hinself in
any proceedi ng where the judge or the judge's spouse, or a
person within the third degree of relationship to either of
them or the spouse of such a person is to the know edge of the
judge likely to be a material witness in the proceeding. The
court held a hearing on the notion on Cctober 25, 2001.

At the hearing, the Comonweal th stated that Deputy
Sam C ymer’s sole involvenent in the case was transporting the
drug evidence to the | aboratory. The Conmonweal th acknow edged
that the wtness was in | aw school out of state, and it was
bel i eved they did not need himto testify. The Commonweal th
identified the general rule with respect to substances which are
not clearly identifiable or distinguishable is that it is
unnecessary to establish a perfect chain of custody or to
elimnate all possibility of tanpering or msidentification so
long as there is persuasive evidence that “the reasonabl e

probability is that the evidence has not been altered in any
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mat eri al respect.” See Rabovsky v. Comonweal th, Ky., 973

S.W2d 6, 8 (1998), citing United States v. Cardenas, 864 F.2d

1528, 1532 (10th Cir. 1989). The Commonweal th stated that
consequently in Kentucky it is not necessary to prove every |ink
in the chain of custody.

Appel | ant responded that Kentucky case | aw does not
excuse those who transported the itemfromone place to another
fromhaving to testify. Appellant asserted she would only know
if the chain of custody was objectionable after hearing the
W tnesses. The court ultinmately denied the defense notion,
adj udgi ng that the witness was not crucial to the Comobnweal th’s
case. At trial, appellant argued for a directed verdict based
on a “flaw in the chain of custody,” due to an absent w tness.

First, we note that appellant should have filed a
notion to recuse under the statutes rather than a notion to
transfer divisions. KRS 26A.015(3)(a) provides that any judge
of the Court of Justice disqualified under the statute shall be
repl aced by the Chief Justice. KRS 26A. 020 provides that when a
j udge cannot properly preside in an action pending in the court,
the circuit clerk shall at once certify the facts to the Chief
Justice who shall inmmediately designate a special judge. In
addition, we believe that if appellant felt the court’s decision
was erroneous, she should have sought disqualification of the

j udge under KRS 26A.020(1). Nichols v. Comonweal th, Ky., 839




S.W2d 263, 265 (1992). |If a party files with the circuit clerk
an affidavit that the judge will not afford a fair and inparti al
trial, the circuit clerk shall at once certify the facts to the
Chi ef Justice who shall inmmediately review the facts and
determ ne whether to designate a special judge. 1d. A party
may either file a notion to recuse or an affidavit pursuant to
KRS 26A. 020, or both. N chols, 839 S.W2d at 265. The statute
provi des a separate and distinct opportunity to a party to
conplain that the judge will not be fair and inpartial. Id.

The judge is generally considered to be in the best

position to determ ne whether questions regarding his

inpartiality are reasonable. Jacobs v. Conmonweal th, Ky. App.,

947 S.W2d 416 (1997). There is no hard and fast rule as to
whet her a witness who will testify to the chain of custody is a
material witness. The integrity of the evidence becones an
issue in the case if there is an inperfect chain of custody and
i nsufficient evidence that the substance was probably not
altered in any way. The trial court nust keep in mnd that if
the chain of custody becones an issue in the case, a w tness who
will testify to a portion of it may be a naterial witness. On
remand, appellant may again seek recusal by filing a proper
notion to recuse under the statute and/or seeking
disqualification by filing an affidavit with the circuit clerk.

Ni chol s, 839 S.W2d at 265.



We find reversible error in appellant’s second
argunent on appeal. Appellant argues that the Conmmonweal th
erred in having the informant interpret the audio tape during
her testinony. The Commonweal th argues that the issue is not
preserved because appel |l ant objected only at the begi nning of
the testinony. We do not agree that appellant had to continue
to object during the informant’s testinony, since her objection
was that the informant should not have been allowed to interpret
the tape at all. Thus, we find the error was preserved. Bailey
v. Bailey, 297 Ky. 400, 406, 180 S.wW2d 316, 319 (1944).

We agree that the Comonweal th’s use of the informant
to interpret the audio tape was error. The law on this issue is
straightforward. It is for the jury to determ ne as best it can
what is revealed in a tape recording w thout enbellishnment or

interpretation by a witness. Gordon v. Conmonwealth, Ky., 916

S.W2d 176 (1995). The tape is audible but, as is typical for a
surveillance tape, it is unclear at tines. The trial court
ruled that the witness could testify to those portions of the
tape which were hard to understand. However, the fact that
portions of a tape are difficult to understand is a reason for
refusing to allow one party’s version of the tape for the

jurors’ wuse, rather than a reason for providing it. Sanborn v.

Commonweal th, Ky., 754 S.W2d 534, 540 (1988).




The witness did not testify only to her recollection
of the transaction. The wi tness obviously attenpted to
interpret the tape in response to the Conmonweal th Attorney’s
guestions. The Conmmonweal th woul d play part of the tape, stop
it, and ask the witness to tell the jury what they had just
heard. The informant testified to what she and every person
present in the roomsaid. The informant expl ained the street
term nol ogy used to refer to various drugs. She testified about
t he background noi ses on the tape, and distingui shed for the
jury appellant’s voice fromthe television in the room She
told the jury what actions were taken at various tines during
the tape even when |little could be heard. W believe the
Commonweal th’ s approach of having the witness tell the jury what
it heard throughout the tape usurped the jury s fact-finding
function. As aresult, we find that this was reversible error.

Appel lant’s next claimis that the trial court should
have suppressed the evidence fromthe search because of a defect
in the warrant and abuse of the “knock and announce” rule.
Appel I ant concedes that she did not object to adm ssion of the
evi dence below. W find these argunments are unpreserved for
appel l ate revi ew.

Appel I ant al so conpl ains that the Commonweal th
Attorney used denigrating | anguage to refer to her in closing

argurment. This claimis unpreserved as well. An objection to
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i mproper statenents nade during closing argunents nust be
cont enporaneous so that the court is given the opportunity to
consi der whether an adnonition would cure the error. Waver V.

Commonweal th, Ky., 955 S.wW2d 722, 728 (1997). Appell ant

all eges this issue anobunts to pal pable error under RCr 10. 26,
but we do not believe the conplained of statenents anounted to a
mani f est injustice under that Rule.

Appel I ant additionally argues there were errors in her
i ndi ctment on persistent felony charges. However, the
Comonweal th was permtted to anend the indictnent to correct
error, and appellant does not show prejudice to her substantia
rights. RCr 6.16. Appellant’s remaining claimof error under

Bat son v. Kentucky, 476 U S. 79, 106 S. . 1712, 90 L. Ed. 2d

69 (1986), as to the Commonweal th’s renoval of a black juror
fromthe jury panel by perenptory challenge is rendered noot by
our reversal of this case.

I n Appeal No. 2002- CA-002246- MR, appellant clai ns that
it was error for the court to dismss the pro se CR 60.02 notion
she filed after her trial. CR 60.02 allows defendants to raise
i ssues that were unknown and coul d not have been known to the
nmovi ng party by exercise of reasonable diligence and in tine to
have been otherw se presented to the court. G o0ss v.

Commonweal th, Ky., 648 S.W2d 853, 856 (1983). CR 60.02

provides relief that is not available by direct appeal or in
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post-conviction relief proceedings. 1d. It is not intended to
gi ve defendants additional opportunities to challenge a
judgnent. Id.

Appel I ant does not allege recent discovery of the
i ssues she raised in her CR 60.02 notion. Her notion alleged
that an officer commtted fraud and perjured testinony in the
grand jury proceedings and at trial. |In fact, the officer was
cross-exam ned by appellant’s counsel at trial on the sane
matters he testified to before the grand jury. Therefore, these
are not proper allegations for a CR 60.02 noti on.

Mor eover, courts ordinarily do not attenpt to
scrutinize the quality or sufficiency of the evidence presented

to the grand jury. Comonwealth v. Baker, Ky. App., 11 S. W 3d

585, 588 (2000). Courts will not go behind an indictnment for
t he purpose of inquiring into the conpetency of evidence before
the grand jury, even if it is averred that no | egal evidence was

produced before the grand jury. Jackson v. Comonweal th, Ky.,

20 S.W3d 906 (2000). The purpose of an indictnent is nerely to
informthe accused of the essential facts of the charge so he

will be able to prepare a defense. Malone v. Commonweal th, Ky.,

30 S.wW3d 180 (2000).
Appel lant’ s other main argunent in the CR 60.02 was
that the Commonweal th never informed appellant, the grand jury

or petit jury that the informant was charged with theft and drug
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charges subsequent to working as an informant in the case at
bar. This claimis refuted by the record. The record shows
that a week before trial the Comonweal th infornmed appellant in
continui ng di scovery of the informant’s name and her indictnent
for theft by unlawful taking and possession of marijuana, which
apparently occurred after the grand jury net in this case.

For the foregoing reasons, we vacate appellant’s

conviction in the McCracken Circuit court and remand for a new

trial.
ALL CONCUR
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