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BEFORE: GUI DUGLI MCANULTY AND M NTON, JUDGES.
GUI DUG.lI, JUDGE. David B. Witaker (hereinafter “Whitaker”)
appeals froman order of the Pulaski Crcuit Court granting J.
Mclntyre Machinery, Ltd.’s (hereinafter “Mlntyre Machinery”)
notion to dismss his products liability action on the basis of
the running of the applicable statute of limtations. W
affirm

On August 24, 1999, Wiitaker was injured at his
enpl oyer’ s pl ace of business, Sonerset Scrap Metal Conpany,

Somerset, Kentucky. He was injured on a machi ne which was used



to chop scrap netal into smaller pieces for packagi ng and
shi pping. He suffered severe injuries when his hand cane into
contact with the cutting blades of the chop machine. He was
taken to Lake Cunmberland, L.L.C., d/b/a Lake Cunberl and Regi ona
Hospital (hereinafter “Lake Cunberland Hospital”) and then
transported to Jewi sh Hospital in Louisville, Kentucky, for
surgery.

On August 2, 2000, Whitaker filed a conplai nt agai nst
Sonerset Scrap Metal Conpany, Lake Cunberl and Hospital, the
“Unknown Manufacturer” of the machine and the “Unknown M D.” who
initially treated his injuries in the emergency room On the
same day he attenpted constructive service on the *“Unknown
Manuf acturer” through the Secretary of State of Kentucky and by
appoi ntment of a warning order attorney. On Novenber 14, 2000,
a newly appointed warning order attorney filed his report
pursuant to CR 4.07(1) which states, in relevant part:

Cones now t he undersi gned, David Austin
Tapp, for his report of warning order and
st ates:
On the 4'" day of Cctober, 2000, he was

appoi nted Warning Order Attorney for

def endant Unknown Manufacturer. On Cctober

11, 2000, a telephone call was made to the

Hon. Tara Beckwith’'s office, attorney for

t he Def endant, Sonerset Scrap Metal Conpany.

A nmessage left with secretary, requesting an

(sic) Ms. Beckwith contact ny office.

Perm ssion to visit Sonerset Scrap Metal

Conmpany and | ook at the piece of equipnent
was requested. On Cctober 24, 2000, after



havi ng no response fromthe previous

t el ephone call, another tel ephone call was
made to the Hon. Tara Beckwith. During this
conversation Ms. Beckwith informed nmy office
of an intent to file a notion to dismss.
She agreed to contact her client regarding
ny request and to call ny office by the end
of the week. On Cctober 30, 2000, after not
receiving a return tel ephone call another

t el ephone call was nade to Ms. Beckwith's

of fice and a nessage was |eft requesting the
opportunity to visit Sonerset Scrap Metal
Conpany and view the piece of equipnment. On
Cct ober 31, 2000, a return tel ephone cal

was received fromthe Hon. John Harrison.
Perm ssion was granted to visit Somerset
Scrap Metal Conpany and view the piece of
equi pnent. On Novenber 13, 2000, a visit to
Sonerset Scrap Metal Conpany was nmade and
the followi ng informati on was taken from a
pl ate attached to the nmachi ne:

J. McIntyre Machinery, LTD

Notti ngham Engl and, TEL:
01159780781, FAX: 01159422357,
Model 320 Shear, Rating 220 440
V60HZ, Serial No. 1754 1996 (A?),
2500 PSI, 660KGS.

Two pictures were also taken of the machine
and its information plate, attached as
Exhibit A. A copy was nmade of the

di stributors catal og show ng the equi pnent,
attached as Exhibit B, and information on
the supplier, Exhibit C

Based on the foregoing, it is the
opinion of this attorney that defendant
Unknown Manufacturer has not been notified
of the nature and pendency of this action.
On Decenber 19, 2000, Whitaker noved for |eave of

court to file an anended conplaint. That notion was granted and

on January 11, 2001, he filed his first anmended conplaint in



which he identified McIntyre Machinery as the manufacturer of
the product at issue. Eventually, on April 30, 2002, Mlntyre
Machi nery was properly served.! On May 21, 2002, Mlintyre
Machi nery filed an amended answer to the anended conpl ai nt.
According to the record, nothing additional was filed until
March 25, 2003, at which tinme Mcintyre Machinery filed a notion
to dismss with a supporting nmenorandum argui ng that Witaker’s
conpl aint was barred based upon the one year statute of
limtations set forth in KRS 413.140. Follow ng a hearing on
May 16, 2003, the circuit court granted McIntyre Machinery’'s
notion and on June 6, 2003, dism ssed Witaker’s clains agai nst
t he manufacturer. This appeal foll owed.

In its order dismssing Witaker’s clains agai nst
Mcl ntyre Machinery, the circuit court relied upon CR 15.03 and

Nol ph v. Scott, Ky., 725 S.W2d 860 (1987). CR 15.03 dealing

with relation back of amendnents of pleading states, in rel evant
part:

(1) WWenever the claimor defense
asserted in the anended pl eadi ng arose out
of the conduct, transaction, or occurrence
set forth or attenpted to be set forth in
the original pleading, the anendnent rel ates
back to the date of the original pleading.

(2) An anendnent changing the party
agai nst whoma claimis asserted rel ates
back if the condition of paragraph (1) is

! McIntyre Machinery initially raised the issue that service did not conply
with the requirenents of the Hague Convention. Witaker finally conplied
with the international service requirenents on his third attenpt.
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satisfied and, within the period provi ded by
| aw for commenci ng the action agai nst him
the party to be brought in by anmendnent (a)
has received such notice of the institution
of the action that he will not be prejudiced
in maintaining his defense on the nerits,
and (b) knew or should have known that, but
for a m stake concerning the identity of the
proper party, the action would have been

br ought agai nst him

I'n Nol ph, the Supreme Court of Kentucky addressed a
situation very simlar to the one before this Court and
interpreted CR 15.03 and the need for a defendant to receive
notice of a claimwithin the tine frame permtted by the statute
of limtations in the follow ng manner:

Scott contends the anmended conpl ai nt
relates back to the earlier filing date
because Nol ph received constructive notice
of the lawsuit. W disagree. Constructive
servi ce on unknown defendants through
appoi ntment of a warning order attorney is
not sufficient notice for the purposes of CR
15. 03.

The warni ng order rules provide for
constructive service on a person unknown to
the plaintiff. CR 4.50, 4.06, 4.07. Wile
strict conpliance with these rules is
required, see e.g., Potter v. Breaks
Interstate Park Conm ssion, Ky., 701 S.W2d
403 (1985), actual notice to the defendant
is not necessary. Appointnent of a warning
order attorney is a procedural device
permtting an action to proceed, in certain
ci rcunst ances, unknown to the defendant.

However, the relation back rule
mandates that the party to be naned in an
anmended pl eadi ng knew or shoul d have known
about the action brought against him CR
15.03(2)(b). Actual, formal notice may not



be necessary. Cf., Funk v. Wagner

Machi nery, Inc., Ky.App., 710 S.W2d 860
(1986). Neverthel ess, know edge of the
proceedi ngs agai nst hi mgai ned during the
statutory period nust be attributed to the
defendant. CR 15.03(2)(b). As noted by the
United States Suprenme Court in its review of
the federal relation back rule, “(T)he
[inchpin is notice, and notice within the
limtations period.” Schiavone v. Vortune
aka Tinme, Inc., us __, 106 S.Ct.

2379, 91 L.Ed.2d 18 (1986).

Movant Nol ph | acked notice of the
lawsuit within the limtations period.
Thus, a key ingredient of CR 15.03 is
m ssing. The trial court did not err in
refusing to permt the anmended pleading to
relate back to the tinme of the original
conpl ai nt.

Nol ph, 1d. at 861-62 (footnotes omtted).
Wi t aker argues on appeal that Nol ph is not
controlling but rather that the court should rely on Underhil]l

v. Stephenson, Ky., 756 S.W2d 459 (1988) and Hagy v. Allen, et.

al, ED Ky., 153 F. Supp. 302 (1957). In Underhill, the
Suprene Court of Kentucky held that the trial court commtted
reversible error when it refused to permt the Underhills to
anmend their conplaint. However, the Suprene Court distinguished
Underhill fromthe facts presented in Nolph. Specifically, the
Suprene Court stated:
The trial court committed reversible

error when it refused to permt the

Underhills to anend their conpl aint by

all eging that the hospital was negligent

acting through its officers, agents, and/or
enpl oyees. Civil Rule 15.03(2) provides for
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t he amendnment of an original pleading to

rel ate back to the date of the original
proceedi ngs. The inportant consideration is
not whet her the amended pl eadi ng presents a
new cl ai m or defense, but whether the
anendnent relates to the general factua
situation which is the basis of the origina
controversy. Perkins v. Read, Ky., 616
S.W2d 495 (1981). The hospital will not be
unduly prejudiced by the amendnent. This
Court has previously indicated that a

mal practice action is barred only when the
al | eged negl i gence was di scovered or should
have been reasonably di scovered. There was
no way for the Underhills to discover the

m srepresentation as to the presence of the
physi ci an at the hospital energency room
until his deposition was taken on May 1,
1984. Thereafter they sought to amend their
conplaint within one year fromthe date of
such di scovery.

Nol ph v. Scott, Ky., 725 S.W2d 860
(1987) does not apply because the underlying
fact situation is different. Here the
al | eged negligent act of the nurse (the
occurrence) was unknown until the doctor’s
depositi on was taken.

Nol ph, 1d. at 460-61
As to the Underhill’s reliance on the Hagy case, we

believe the nore recent federal case of Ford v. Hll, E D. Ky.,

874 F. Supp. 149 (1995), to be controlling on this issue. In the
Ford case, Chief Judge WIliam Bertel sman di sm ssed a cl ai m nade
agai nst two unknown police officers. |In so doing, the Judge
hel d as foll ows:
The parties agree that plaintiffs’
initial conplaint contains the sane factua

al | egations agai nst two John Doe officers
t hat have now been nade agai nst defendants
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H 1l and Crafton. The parties further agree
that plaintiff filed an anended conpl ai nt
identifying defendants Hill and Crafton by
nanme on July 11, 1994.

The issue, then, is whether nam ng an
unknown or John Doe party can constitute “a
m st ake concerning the identity of the
proper party” for purposes of relation back
under Rule 15(c)(3). The First and Seventh
Crcuits have unequivocal |l y concl uded:

Rul e 15(c)(3) “permts an
anmendnent to relate back only
where there has been an error made
concerning the identity of the
proper party and where that party
is chargeable with know edge of
the m stake, but it does not

permt relation back where, as
here, there is a |l ack of know edge
of the proper party.”

Wlson v. United States, 23 F.3d 559,
563 (1°' Gir.1994) (quoting Worthington v.
W son, 8 F.3d 1253, 1256 (7" G r.1993))

(enphasis in original). In Wrthington, the
ori ginal conplaint naned “unknown police
officers.” In WIlson, the origina

conplaint correctly naned the corporation
plaintiff intended to nane, but the
corporation turned out to be the wong
party. The courts in both cases refused to
permt relation back of an amendnment under
Rul e 15(c)(3).

In this case, plaintiffs initially
| acked know edge of the proper defendants
and elected to file their conplaint against
“unknown of ficers.” Because Rule 15(c)(3)
applies only where there has been an error
concerning the identity of the proper party
rather than where, as here, there is a | ack
of know edge of the proper party, the
anmended conplaint in this case does not
relate back to the filing of the initia
conplaint. Accordingly, plaintiffs’
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i ndi vi dual clains agai nst defendants Crafton
and Hill are barred by the one-year statute
of limtations.

Ford v. HIl, 874 F. Supp. 153-54.

Despite Wiitaker’s argunents to the contrary, the
Pul aski Circuit Court properly found that Witaker’s claim
agai nst Mcintyre Machinery is barred by the statute of

limtations. Thus the order of the Pulaski G rcuit Court is

affirned.
ALL CONCUR.
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