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BEFORE: BARBER, KNOPF, AND TACKETT, JUDGES.

KNOPF, JUDGE: Greenway, Inc., appeals fromorders of the
Jefferson Circuit Court, entered July 30, 2003, denying its
claimfor breach-of-contract damages agai nst Jeffrey Lynn, a
former enployee, and awarding Lynn attorney fees. G eenway
contends that both rulings resulted from m sconstructions of
Lynn’ s enpl oynent contract. W agree with G eenway that Lynn is
not entitled to attorney fees and so nust reverse in part and

r emand.



The parties do not dispute the relevant facts.
G eenway, which is headquartered in Louisville, designs and
installs commercial and residential irrigation systens. It
hired Lynn in 1992 as a laborer. By 1999 Lynn had becone one of
the conpany’s nore experienced and val uabl e workers, so | ate
that year, when the conpany |earned that Lynn was considering a
conpetitor’s job offer, it countered by offering to pronote him
to a supervisory position and to increase his conpensati on.
Lynn accepted Greenway’' s offer. In Decenber 1999, the parties
executed a witten enpl oynent contract whereby, in addition to
hi s base salary and ot her bonuses, Lynn received a signing bonus
of $7,500. 00.

In March 2001, follow ng a heated exchange between
Lynn and his manager, Paul Parker, Lynn resigned his position,
thus term nating the contract. He was imediately rehired,
however, apparently at the sane salary but wi thout the incentive
bonuses provided for in the contract or its other terns. Lynn
remai ned enpl oyed under this arrangenent until August 2002, when
he |l eft Greenway and began working for Performance Irrigation
LLC, a conpany Lynn formed with a friend. This conpany is also
in the business of installing irrigation systens.

Ther eupon, in Septenber 2002, G eenway brought suit
agai nst Lynn. It alleged that he was violating the 1999

contract’s non-conpetition and non-solicitation clauses and that



his March 2001 resignation had breached a contract requirenent
that he give a ninety-day notice prior to resigning. G eenway
sought injunctive relief barring Lynn fromworking for a
conpetitor and fromsoliciting G eenway' s custoners. It also
sought the return of Lynn’s $7,500.00 signing bonus, the renedy
specified in the contract for breach of the ninety-day-notice
requirenent. I n Decenber 2003, Lynn filed a counter-claim
seeking a declaration that he had not violated the contract’s
non-conpetition cl ause.

Utimately, the trial court ordered Lynn not to
solicit Greenway’s custoners for the duration of the non-
conpetition period (Lynn agreed to this order), but otherw se
denied G eenway's clains. It also awarded attorney fees to both
parties, Geenway for prevailing on the solicitation issue and
Lynn for prevailing on the enploynent issue. Wen these awards
were offset, Lynn’'s net award cane to about $6,800.00. It is
fromthis award of attorney fees to Lynn and fromthe denial of
its claimfor the return of Lynn’s signing bonus that G eenway
has appeal ed.

The trial court ruled both that G eenway had wai ved
its right to demand the return of Lynn’s signing bonus by
wai ting nearly eighteen nonths to assert the right and that
enforcenent of the signing-bonus-return clause would be

i nequitable. G eenway contends that the trial court erred by



failing to give effect to paragraph 7.2 of the contract, which
provi des that, notw thstanding any delay in asserting its
contract rights, the enployer will not be “subjected to the
def ense of wai ver or estoppel.”

W& need not address the questions of G eenway’ s waiver
and the effect of paragraph 7.2, however, because we agree with
the trial court that the signing-bonus-return clause is
ot herwi se unenforceable. Contracts, of course, may provide for
i qui dated damages in the case of breach, but “terns fixing
unreasonably | arge |iqui dated damages are unenforceabl e as

agai nst public policy.”?!

The contract’s forfeiture of Lynn's
entire $7,500.00 signing bonus nerely for his failure to give
the requisite notice of his resignation, at |least in the absence
of any allegation that Lynn’s unpl anned departure caused
significant damages, is exactly the sort of unreasonable penalty
provi sion public policy does not allow. The trial court did not
err, therefore, by refusing to enforce it.

We agree with Greenway, however, that Lynn is not
entitled to recover his attorney fees. As the parties note, the

rule in Kentucky is that, absent a statutory or contractua

provision to the contrary, each party is responsible for his own

! ' Man O War Restaurants, Inc. v. Martin, Ky., 932 S.W2d 366, 368
(1996).




attorney fees.? Lynn maintained, and the trial court agreed,
that he is entitled to fees under the contract’s paragraph 7.5:

In the event it is necessary for a party to

utilize Court proceedings in order to

enforce any of the terns and conditions of

this Agreenent, and said Court finally

determ nes that the defending party violated

any of the terns and conditions of this

Agreenent, the defending party agrees to pay

to the prevailing party any and all of its

court costs and reasonabl e attorneys’ fees.

This clause is clearly neant to |imt the recovery of
fees to a prevailing plaintiff. Although, as the California
courts have noted,® such one-sided attorney-fee clauses are apt
to operate oppressively, we have been referred to no Kentucky
authority, like the statutory authority in California, requiring
that such cl auses not be enforced as witten. Lynn argues,
however, that his counter-claimseeking declaratory relief nmade
hima plaintiff and thus brought himw thin the contract’s
terms. W are conpelled to disagree.

As Greenway notes, Lynn’s counter-claimnerely
restated his answer to G eenway’'s conplaint. It raised no new

i ssue, either factual or legal. Such redundant counter-clains

are inproper, for once the conplaint is resolved the redundant

2 Hol scl aw v. Stephens, Ky., 507 S.W2d 462 (1973).

2 M Perez Conpany, Inc. v. Base Canp Condoni ni unms Associ ati on
No. One, 3 Cal. Rptr. 563 (2003).




count er-cl ai m becomes nmoot.* Wth few exceptions not applicable
here, a court does not have jurisdiction to address noot clains.?®
Thus, Lynn did not prevail as a plaintiff, only as a defendant,
and, as noted, the contract does not provide for a prevailing
defendant’s attorney fees. The award of fees to Lynn,
t herefore, was erroneous.

Accordingly, we reverse the July 30, 2003, order of
the Jefferson Circuit Court awarding attorney fees to Lynn and
remand for entry of a suitably nodified order. In all other

respects, we affirmthe circuit court’s July 30, 2003, orders.
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